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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Did the trial court err in taking this case away from a jury by 
ruling, as a matter of law, that certain portions of appellee's bumper 
system were not "substantially resilient," and thus infringing on appel- 
lant's patent, where appellant and his expert witness both testif ied that 
such bumper portions, as well as the steel used therein, were "substan- 
tially resilient"? 


2. Did the court err in excluding from evidence reports of tests 
relating to the accused structures, conducted by appellee and disclosing 


operation under impact and resilience of the bumper parts and steel 
used by appellee ? 


3. Did the court err in ruling that a witness was not qualified to 
testify with regard to forces operating on automobile bumpers, where 
said witness was a Naval officer, with years of experience in catapulting 
and arresting aircraft at high speeds, and further had personally exam- 
ined hundreds of wrecked automobiles, including the very cars in suit, 
that had been involved in collisions ? | 

4. Did the court err in excluding — as an expert witness on the 
issue of a reasonable royalty for the use of appellant's patent — a patent 
attorney whose experience included employment in the U. Ss. Patent 
Office and in the Court of Customs and Patent Appeals, practice asa 
patent attorney for over nine years, and personal negotiation of royalty 
bearing patent licenses in at least 50 cases in various industries, but 
never involving automobile bumpers; where actually, there are no known 
royalty bearing licenses for automobile bumpers ? | 


5. Did the court err in excluding testimony that — after an alleged 
patent infringement and litigation thereon — appellant would ask a larger 
royalty for use of his patent, than if appellee had originally agreed toa 
license for appellant's patent without need of litigation ? | 


(iii) 


INDEX 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 


STATEMENT OF POINTS .....----- esse errs 


SUMMARY OF ARGUMENT .......---- +e scree ttre? 
FAR CRORE NT oe coir ulin es acapete sm eooyeb minisesonn in usticbebe ht | 
CONCLUSION 


CASES CITED 


Bratt v. Western Air Lines, 155 F.2d 850, 854 

Fraser v. Crouse, 56 A.2d 54 

Hansen v. Safeway Stores, Inc., 238 F.2d 336 
Martin v. Be-Ge Mfg. Co., 232 F.2d 530, 532 ........----- | 
Moist Cold Refrig. Co. v. Lou Johnson Co., 249 F.2d 246, 255 . | 


Motion Player Corp. v. Piano Motors Corp., 
19 F.2d 993, 996-7 (D.C. N J., 1927) 


Otis Elevator Co. v. Kiesling, 87 F.Supp. 408, 412 
(D.C. N.Y., 1949) 


Palazzolo v. Pan Atlantic S. Co., 211 F.2d 277 


Reinharts, Inc. v. Caterpillar Tractor Co., 
85 F.2d 628, 634 (CA 9, 1936) 


Reliance Contr. Co. v. Hassam Paving Company, 
248 F. 701, 702-3 (CCA 9, 1918) 


Sher v. DeHaven, 199 F.2d 777, 91 US. App. DC. 247 
Trowbridge v. Abrasive Co., 190 F.2d 825 

United States v. Esnault-Pelterie, 299 U.S. 201, 205 

U.S. Industries v. Otis Engineering Corp., 254 F.2d 198, 200 


United States Court of el 


For the District of Columbia Circuit 


No. 17,509 


NORMAN BENNETT, : 
Appellant, 


Vv. 


FORD MOTOR COMPANY, 


Appellee 


BRIEF FOR APPELLANT 
| 
| 
JURISDICTIONAL STATEMENT ! 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia. Jurisdiction is based on 28 U.S. 
Code § 1291. 


STATEMENT OF CASE 


This was an action, before a jury, for patent infringement. The 
action was brought by the appellant, Bennett, against the: appellee, Ford 
Motor Company, and charged infringement of Bennett's U. S. Patent No. 
2,585,530, issued February 12, 1952, for "Multibumper Grille" by 
reason of certain bumper systems used by appellee, Ford, on its 1952-3 


Mercury cars. 
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Appellant Bennett's patent relates to a special type of bumper sys- 
tem for automobiles, i.e., a multibumper grille (J.A. 11-16). The pat- 
ented system comprises a pair of bumpers disposed one above the other, 
with the upper bumper being supported, by resilient vertical grille bars, 
at a position forward of the lower bumper so that said forwardly project- 
ing upper bumper receives initial impact forces. The resilient vertical 


grille bars pass from the upper bumper down across the face of the low- 


er bumper, so that impact forces on the upper bumper are transferred 
via the grille bars to the lower bumper, and thence to the automobile 


frame (J.A. 113). Said lower bumper also directly receives subsequent 
impact forces (J.A. 12). The operation of this double bumper- 


vertical grille bar system causes impact forces to be received, ab- 
sorbed, and transmitted to the automobile chassis in a particular se- 
quence of steps, rather than all at once. The entire system of upper and 
lower bumpers, and vertical grille bars, is so shaped and mounted, 
moreover, that in cases of very severe impacts, the entire system is 
adapted to be pushed back into the adjacent automobile body structure 
and fenders, accomplishing a "crumpling" thereof, whereby the car 
body and fenders act further to absorb impact forces, thus providing 
additional safety and protection to passengers (J.A. 11-13, 16-19). 


The claims of Bennett's patent state, inter alia, that the vertical 
grille bars of the'multibumper grille are "substantially resilient" 
(J.A. 15). At the conclusion of Bennett's case, and before Ford had com- 
menced any proof, the trial court ruled, as a matter of law, that this 
one feature was not present in the accused bumpers, i.e., that the verti- 
cal grille bars of the accused Ford bumpers were not “substantially 


resilient"; and the trial court, for that reason alone, directed a verdict 
of non-infringement. 


Bennett, the inventor, is a graduate of the Naval Academy, having 
studied engineering courses required for a Bachelor of Science degree. 
In addition to duties as engineering officer while on active duty in the 
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Navy, appellant had years of experience in studying automotive safety 
devices (J.A. 7-11). 


Bennett testified, specifically and in detail, as to the use by appel- 
lee, Ford Motor Company, in their 1952 and 1953 Mercury automobiles, 
of the elements and combinations covered by Bennett's patent (J.A. 36- 
53). In the course of this testimony, Bennett specifically applied his 
patent claims to the accused structures, and pointed out (without any 
subsequent cross examination or contradiction on the point) wherein 
Ford's structures embodied the claimed combinations (J. A. 47-53). 
Bennett also read excerpts from certain of Ford's own test reports, to 
establish that the accused bumper system effected the sequential force 
absorption operation which characterizes the Bennett patent (J.A. 99). 
He further testified and proved that, well before the production of these 
automobiles, he had corresponded with Ford Motor Company describing 


his invention; and the evidence further disclosed that, only subsequent to 


said correspondence, did Ford commence its design of the accused bum- 
per system (J.A. 53-4). 


Bennett specifically and repeatedly testified that the vertical grille 
bars used in Ford's bumper system were resilient (J.A. 26, 27, 28, 35, 
42, 47, 55, 74). He defined resilience as the ability of a structure to be 
deformed upon impact, and then to resume its original shape upon re- 
moval of impact forces; and even demonstrated to the jury the resilience 
of Ford's bumper stock steel, by bouncing steel ball bearings on a steel 
plate (J.A. 28-31). 


Appellant's expert witness, Overman, whose qualifications as an 
expert were stipulated (J A. 109), described the elements of Bennett's 
patent and the operation of forces thereon, and then pointed out that the 
elements, arrangement, and operation of Ford's bumper system were 
the same as the Bennett patented structure (J.A. 112- 123). Overman 
testified that in both systems, when a blow is struck to the forwardly 
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projecting upper bumper, the forces are sequentially absorbed and 
transmitted back to the frame in the same manner (J.A. 116). He fur- 
ther described both systems as resilient structures, and testified at 
length that the accused Ford bumper system, including the vertical sup- 
porting arms or "guards" thereof (Pl. Ex. 5), had a high modulus of 
resilience (J.A. 109-112, 122-3, 123-4, 125-6). Overman expressly tes- 
tified that the vertical bumper "guards" of the accused Ford structure 
were "substantially resilient" (J.A. 128). He further discussed and 
established the resilience of Ford's vertical grille bars (J.A. 128, 130-1, 
132, 133, 134, 135, 137-8). Indeed, Overman repeated his testimony, as 
to the resilience of Ford's vertical grille bars, in response to questions 
by the trial court itself (J.A. 135-137). 


Despite this positive testimony of appellant and appellant's expert 
witness, and with no evidence to contradict the same, the court, at the 
close of appellant's case ruled as a matter of law that Ford's vertical 


grille bars were not resilient, and that the accused bumpers therefore 


did not infringe appellant's patent (J.A. 184-186). Thereupon, the court 
directed the jury to return a verdict for appellee, Ford (J.A. 186). 


The court refused to admit into evidence reports of tests con- 
ducted by Ford itself, the results of which clearly corroborated appel- 
lant's expert testimony regarding the resilience of the bumper steel and 
vertical grille bars used in Ford's accused bumper system (J.A. 104). 
For example, one of Ford's reports, No. BSL-901 dated May 8, 1952 
(J.A. 94-5), excluded from evidence, gave the results of vibration and 
impact tests conducted on the 1952 Mercury vertical grille bars (the 
very subject matter with which the trial court was concerned). This re- 
port states at page 2 thereof that, under vibration applied to the front of 
the grille bars, a tortional force is effected which gives "a fore and aft 
displacement of 5/16" at the top of the grille bars," and that, by applying 
forces to the sides of the grille bars, the grille bars were caused to flex 
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up to one-half inch at their tops. This evidence would have fully con- 
firmed the Bennett and Overman testimony as to the resilience of Ford's 
grille bars. The test reports had been supplied by Ford in response to 
written interrogatories seeking data on production models of the 
accused bumper system (J.A. 102-104). Although excluded from evi- 
dence, the reports were duly proffered (J.A. 97). | 


In the course of the trial, the court also refused to allow Com- 


mander Jogan, a witness produced by appellant Bennett, to testify (J.A. 
66). This witness was a Naval officer with many years of experience in 
aircraft catapults and arresting gear, and had thus long dealt with 
"braking" problems and with the sudden absorption of tremendous 
energy forces. He also, as a result, had years of practical experience 
in the strains and stresses of metals. In addition, he had personally 
examined hundreds of wrecked automobiles (J.A. 57-66), in including fif- 
teen to twenty wrecks of the very car models involved in the instant 
suit (J.A. 64). He would, if allowed, have testified as to the transmis- 
sion of forces through a bumper, upon impact (J.A. 62). 


The court also refused to admit testimony as toa reasonable 
royalty for use of appellant's patent, from a witness, Shur,'a patent 
attorney of over nine years experience, who had negotiated patent roy- 


alty licenses in over 50 cases in various industries (J A. 139-156). 


None of these negotiations involved a bumper license. The court ruled 
that Mr. Shur's broad patent licensing and negotiating experience was 
not sufficient to qualify him, and that any expert testimony ‘adduced had 
to relate to patent licenses specifically involving automobile bumpers 
(J.A. 148, 149, 157-8, 159). Both counsel for Bennett and Ford con- 
ceded that they knew of no instance where the automobile industry had 
accepted a royalty bearing license under a bumper patent G. A. 157). 


The court further allowed Bennett to testify as to what amount he 
would have been agreeable to accept as a royalty prior to" itigation 
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(J.A. 160-1) but refused to allow him to testify that he would have sought 


a higher royalty after having commenced litigation (J.A. 160-1). 
STATEMENT OF POINTS 


1. The court should not have ruled that the vertical supporting 
arms in appellee's bumper system were mot "resilient" in the face of 
expert testimony that they were resilient. 


2. The court should have admitted Ford's test reports showing 
the resilience and operation of Ford's steel bumper system, and of the 
vertical bumper guards used in the accused structure. 


3. The court should not have disqualified, as an expert on forces 
operating on bumpers, a witness experienced in devices for stopping air- 
craft, who further had observed many wrecked automobiles, including 


those involved in suit. 


4. The court should not have disqualified a patent attorney to tes- 
tify, as toa reasonable royalty herein, where said attorney was exper- 
ienced in royalty negotiations in numerous industries, and where there 


are no experts existing in the specific field of bumper royalties. 


5. It is proper to show that an inventor would be agreeable to a 
particular royalty at one time, but would ask a larger royalty if com- 
pelled to go to litigation. 


SUMMARY OF ARGUMENT 


I. 

The court ruled as a matter of law that Ford had not infringed 
Bennett's patent. It based this ruling on the sole ground, and on its own 
determination, that Ford's vertical bumper guards were not "resilient." 
Appellant submits that this was error, since expert testimony had shown 
that Ford's bumper guard structure was resilient. Furthermore, the 


7 


issue of infringement vel non is an issue of fact which should have been 
submitted to the jury. 


I. i 
Appellant submits that tests run by Ford itself, reflecting resili- 


ence in their accused bumper systems, were admissible. 


Il. 
Appellant submits that an expert on forces involved in arresting 
aircraft at high speeds is qualified to testify on impact forces operating 
upon automobile bumpers; and that, further, his practical experience in 


examining wrecked vehicles also qualifies him as an expert. 


IV. 
Appellant submits that a patent attorney who had negotiated roy- 
alties in numerous industries, including one in the automobile industry, 
is not disqualified as an expert merely because an action involves auto- 
mobile bumper systems, particularly where there is apparently no such 
person who could qualify as an expert on "bumper" royalties. 


V. 
Appellant submits that he was entitled to show that he would have 
been willing to accept a certain royalty at one time; but that, having 


come to the point of suing for infringement of his patent, he would insist 


on a larger royalty as reasonable. 


ARGUMENT 
1. 


This case involves several simple propositions in a patent in- 
fringement case. The first issue, point I, supra, is determinative, in 
that it involves the propriety of the trial court in removing a factual 
determination of infringement from a jury, and in directing a verdict 
against appellant. (The other issues, points II - V, supra, relate to 
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evidentiary matters, and are presented at this time to govern the re- 


trial of this cause, if this Honorable Court should reverse and remand.) 


In brief, appellant, Bennett, invented — and patented — an auto- 
mobile bumper system, involving upper and lower impact barriers or 
bumpers associated with resilient vertical bars supporting the upper 
barrier at a position forward of the lower barrier. These vertical bars 
pass in front of the lower barrier and have their lower ends connected 
to the frame. Upon impact, the upper barrier receives and absorbs 
initial forces. Impact forces are also absorbed by the resilience of the 
vertical bars, and such forces are additionally transmitted through the 
vertical bars to the lower impact barrier, and eventually to the frame. 
In the case of severe collision, the entire bumper system collapses 
backward into the fenders and body. This action causes the body and 
fenders to "crumple,"” which actually operates further to dissipate the 
forces generated by the collision. The essential purpose of this sequen- 
tial force transfer, and ultimate crumpling action, is to achieve greater 
protection to occupants of a car, and better force dissipation, than could 
be accomplished by a single bumper attempting to abosrb and dissipate 
impact forces all at once. 


Both Bennett — who was the inventor and had been graduated from 
the Naval Academy with a Bachelor of Science course of studies, and 
thereafter in his Naval career had engineering experience — and an 
expert witness, Overman, testified that Ford had manufactured and sold 
a bumper system on its 1952-3 Mercury automobiles, having staggered 
upper and lower impact barriers as well as vertical supporting arms, 
constructed, arranged, and operating in the same way as was contem- 
plated by Bennett's patent. Both Bennett and Overman further testified 
that Ford's bumper’ system, and the bumper guards thereof (correspond- 
ing to Bennett's vertical bars), were resilient. They referred to stan- 
dard definitions of resilience as the ability of a substance to be 
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deformed and then to resume its original form without permanent de- 
formation. Both testified that bumper steel — and, specifically, Ford's 
bumper steel — was resilient. Bennett performed demonstrations of 
resilience before the jury, using steel ball bearings. Appellant's expert 
witness, Overman, testified as to the modulus of resilience of Ford's 
structure and repeatedly stated, on both direct and cross examination 
and in response to questions by the court, that Ford's steel grille bars 


were resilient. 


Despite this positive testimony — and notwithstanding the total 
lack of any contradictory evidence — the trial court ruled, as a matter 
of law, that Ford's grille bars were not resilient. Since appellant! s 
patent called, inter alia, for a resilient structure, the court directed a 
verdict against appellant. 


Appellant contends that this was error. First of all, the issue of 


infringement is one of fact which should be submitted to the jury. See 
Uniied States v. Esnault- -Pelterie, 299 U.S. 201, 205; and Moist Cold 
Refrig. Co. v. Lou Johnson Co., 249 F.2d 246, 255-6. In Hansen v. Safe- 
way Stores, Inc., 238 F.2d 336, moreover, it was held that the function 
of a jury in a patent case is the same as in the ordinary case. As to the 
factual nature of infringement, see alsu U.S. Industries v. Otis Engin- 
eering Corp., 254 F.2d 198, 200 (and cases cited); and Martin v. Be-Ge 
Mfg. Co., 232 F.2d 530, 532 (and cases cited). 


Furthermore, the only evidence adduced in the instant case was 
that Ford's grille bar structure was resilient. Indeed, in the current 
posture of the case, the trial court could even properly have instructed 
the jury that the ovly evidence before it was that Ford's bumper system, 

and the vertical grille bars thereof, were resilient. The resilience of 
steel structures such as are here involved, has in fact been recognized 
judicially; see Reinharts, Inc. v. Caterpillar Tractor Co., 85 F.2d 628, 
634 (CA 9, 1936). Instead, the court ignored all of the SORRY and 
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evidence, and made its own determination that, as a matter of law, 
Ford's vertical grille bars were not resilient. 


Appellant respectfully submits that there is nothing in the evidence 
to justify this action of the court. Even if we were to assume, arguendo, 
that Ford presented its case, and adduced evidence suggesting that its 
vertical grille bars were not resilient, the factual issue of "resilience" 
should still properly have been submitted to the jury. Certainly then, 
with nothing to contradict the positive testimony of resilience, the court 


should not have directed a verdict against appellant. 


ti. 

As stated above, the other questions herein are evidentiary. Thus, 
the court excluded from evidence the reports of 1952-3 Mercury bumper 
tests run by appellee, Ford, and submitted by appellee in answer to 
written interrogatories. These tests confirmed appellant's contentions 
as to the operation of the accused bumper system and, most signifi- 
cantly, showed clear and substantial resiliency in the bumpers and 
vertical grille bars tested by appellee. Ford's test reports thus were 
pertinent to, and corroborative of, appellant's evidence concerning the 
operation and resiliency of Ford's bumper system and the grille bars 


employed therein. 


Ford argued that the tests should be excluded since the bumper 
systems tested allegedly differed in certain particulars from their pro- 
duction bumper systems. Ford did not submit any evidence to show the 
existence (or significance, if any) of such alleged differences. The court 
accepted Ford counsel's mere argument, and excluded the reports. 

This, it is submitted, was error since: 


(a) The reports had been produced by Ford in response 
to written interrogatories specifically seeking evidence re- 
garding Ford's production bumper arrangements. 
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(b) The reports, on their face, relate to the accused 
1952-3 Mercury bumper systems. | 


(c) The existence of the supposed "differences" did: 
not appear until the reports were actually offered in evidence; 


and were then raised by mere argument of Ford's counsel. 


(d) There was no evidentiary showing by Ford that the 
supposed "differences," first alleged at the trial, actually 
existed, or that they were in any way significant. 


(e) If there were truly differences, between the 
tested and accused bumper systems, and if they were in 
any way material to an understanding of the accused sys- 
tems and their operation, Ford could readily have produced 
witnesses to explain these supposed differences, and their 
alleged significance. Such witnesses, and PE) evi- 


dence, are peculiarly within Ford's control. 


(f) The reports fully support appellant's contentions 
regarding the construction and operation of the accused 
bumper systems. As such, they are admissions by Ford, 
and are clearly relevant and highly material. Insofar as 
the reports are now argued to involve tests on structures 
which somehow differ in minor particulars from the accused 
devices, such allegations would, at best, merely go to the 

weight of the evidence, not to its admissibility. 
| 
The patent in suit, Ford test reports, and written interrogatories which 
resulted in the production of those reports, are all documentary in 
nature, wherefore this court may itself review the admissibility of the 


reports, and the propriety of the trial court's exclusion thereof. 


tm. 

Commander Jogan, an expert witness produced by appellant, was 
disqualified to testify. His testimony would have related to the forces 
operating upon a bumper after impact. This witness, Naval Commander 
Jogan, had years of experience with forces involved in arresting and 
stopping aircraft moving at high speeds. The court ruled that this ex- 
perience did not qualify the witness to testify on force transfer and dis- 


sipation in automobile bumpers. 


Appellant respectfully submits that the actions of forces involving 
the slowing and eventual halting of objects moving at high speeds do not 
differ merely because one object is an automobile and the other is an 
aircraft. Knowledge and experience gained in the absorption and dissi- 
pation of forces in arresting aircraft is pertinent to the problems of 
absorbing and dissipating forces generated in the collision of an auto- 
mobile. 


Moreover, this witness stated that he had examined hundreds of 
wrecked automobiles. Thus, he even had specific practical experience 
gained from observing what happened to automobiles after impact. That 


such a witness qualifies as an expert was set forth in Bratt v. Western 


Air Lines, 155 F.2d 850. In that case, the desired expert opinion was 


whether the cause of an airplane accident was structural failure of the 
plane. The witness was a mechanic of "no scholastic standing in the 
science of aerodynamics." However, he had studied the wreckage of the 
plane, and had years of practical experience in stresses and strains. 
The Court of Appeals ruled that this witness was qualified to testify as 
an expert. 


Iv. 
The patent law, particularly 35 U.S.C. § 284, provides that expert 
testimony may be adduced to aid in a determination of reasonable roy- 
alty. The court held, however, that Mr. Henry Shur, a patent attorney, 


13 


could not testify as an expert concerning a reasonable royalty for the 
use of appellant's patent. This patent attorney not only was experienced 
generally in the patent field, but had specific and extensive experience in 


negotiating royalties for the use of patents in various fields. It is true 
that he had never negotiated a royalty on an automobile bumper patent. 
However, both sides conceded that they had no knowledge as to the exist- 
ence of any royalty bearing bumper patent license, whereby, | a fortiori, 
there was no person in existence who could satisfy the trial court's re- 
quirements as to bumper patent licensing experience. Yet, on this basis, 
the court ruled that Shur was not qualified. | 


On this issue, appellant submits that, at worst, the witness’ lack of 
dealings with a bumper royalty might go to the weight of his testimony, 
but would certainly not operate to disqualify him. Thus, in Fraser v. 
Crouse, 56 A.2d 54, an attorney from the District of Columbia, not a 
member of the Virginia Bar and with only slight knowledge of customary 
legal fees in that state, was still held qualified to testify as an expert 
on legal fees, his inexperience going only to the weight of his testimony. 
See also Sher v. DeHaven, 199 F.2d 777, 91 U.S. App. D.C. 257, as toa 
general practitioner in medicine testifying as to items usually handled 
by specialists. See also Palazzolo v. Pan Atlantic S. Co., 211 F.2d 277; 
Trowbridge v. Abrasive Co., 190 F.2d 825; and Bratt v. Western Air 
Lines, supra, 155 F.2d at page 854. | 


Appellant, therefore, contends that appellant's patent licensing 
expert, Henry Shur, should have been permitted to testify. 


Vv. 
Finally, appellant sought to testify that, after being compelled to 
file suit for patent infringement, he would not have been willing to accept 
the same royalty on his patent which would have been acceptable previ- 
ously. On this issue, appellant refers to Otis Elevator Co.\v. Kiesling, 
87 F.Supp. 408, 412 (D.C. N.Y., 1949) wherein the court stated that a 
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reasonable royalty should be higher after litigation since, otherwise, 
“this would mean one could infringe with impunity even if it has no li- 
cense, and then when found to be an infringer, pay only that which a 
license would have required." See also Motion Player Corp. v. Piano 
Motors Corp., 19 F.2d 993, 996-7 (D.C. N.J., 1927); and Reliance Contr. 
Co. v. Hassam Paving Co., 248 F. 701, 702-3 (CCA 9, 1918). 


CONCLUSION 


Appellant thus contends that the trial court erroneously directed a 
verdict for appellee, in that the issue of patent infringement is one of 
fact which should have been submitted to the jury. The sole basis for 
the court's ruling was that Ford's vertical grille bar structure was, in 
the court's opinion, not resilient as required by appellant's patent; yet 
all of the evidence showed, without contradiction, that appellee's struc- 


ture was resilient. 


Appellant, therefore, respectfully submits that the ruling of the 


trial court should be reversed and this cause remanded for new trial. 


Appellant further submits that, at such trial, appellant should be per- 


mitted to introduce into evidence the 1952-3 Mercury bumper system 
tests run by appellee, as well as the testimony of Shur and Jogan. 
Respectfully submitted, 


ALBERT BRICK 
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APPELLEE’S STATEMENT OF THE 
QUESTIONS PRESENTED 


In the opinion of Appellee the questions presented are: 


1. 


Whether Appellant’s evidence on infringement in a 
patent case was sufficient to take the case to the jury. 


. Whether reports of tests on experimental bumpers 


differing from the accused commercial bumpers were 
properly excluded from evidence. 


. Whether there was abuse of discretion and preju- 


dicial error when the Court excluded testimony of an 
alleged expert on the ground that he was not quali- 
fied, while permitting testimony of a qualified expert, 
in the absence of a showing that the testimony of 
the excluded witness would have been materially 
different. 


_ Whether it was an abuse of discretion to exclude as 


conjectural testimony as to reasonable royalty in the 
automotive field of a patent attorney inexperienced 
in the automotive field and whose only experience 
had been in remote fields. 


. Whether it was proper to exclude as speculative tes- 
timony of Appellant regarding what he would have 
been willing to accept as a royalty from Appellee for 
a license under the patent in suit after the suit had 
been filed. 


SUBJECT MATTER INDEX 


CouNTER STATEMENT OF THE CASE 
Plaintiff-Appellant’s Evidence 
Test Reports 
Exclusion of Jogan’s Testimony 
Exclusion of Shur’s Testimony 
Exclusion of Appellant’s Testimony 


SuMMaRY OF ARGUMENT 


ARGUMENT 


The Court Properly Ruled As A Matter Of Law 
There Was No Infringement 


The Test Reports Were Properly Excluded 


It Was Not Prejudicial Error To Exclude Jogan’s 
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COUNTER STATEMENT OF THE CASE 


A Counter Statement of the case is deemed necessary 
to correct inaccuracies and omissions in appellant’s Brief. 

The patent in suit relates to a very specific type of 
bumper for automobiles that is shown in the drawings and 
described in the specification, which also describes the man- 
ner in which the various parts coact upon impact. 

The bumper is shown in perspective in Fig. 1 and in 
detailed section in Fig. 3. Details of the resilient grille bars 
7 are shown in section in Figs. 4, 5 and 6. 

The bumper consists of a lower bumper member 1 that 
is described as a conventional horizontal bumper member 
supported by brackets 2, that, as can be seen in Fig. 3, 
extend from the lower bumper member 1 back to the horn 
of the chassis or frame 3. 

There is also an upper bumper member 4 that is U- 
shaped in cross section and is reinforced with a U-shaped 
girder 5. 

This upper bumper member 4 is supported above and 
forwardly of the lower bumper member 1 by means of 
resilient vertical grille bars 7. These resilient vertical grille 
bars 7, which can best be seen in Fig. 3, are shown and 
described as being of curved formation. The upper ends 
13 are bolted to the upper bumper member 4 and support 
it above and forwardly of the lower bumper member 1. 

The intermediate portions of the bars 7 extend vertically 
across the front face of the lower bumper member 1 and 
their inner lower ends are bolted at 10 to the chassis frame 
3. 


The specification says, and the drawings show, that the 
grille bars are formed of heavier metal than the upper 
bumper member 4. The intermediate portions indicated at 
11 in Figs. 3 and 5 are substantially rounded in cross sec- 
tion, while the upper portions indicated at 12 in Figs. 3 and 
4 are “only slightly curved in cross section”. 
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The vertical grille bars 7 are each provided with a little 
rubber lined hook or clip 15 which engages over the edge 
of the lower bumper member 1. 

The patent describes the interaction between the parts 
as follows in column 3, lines 47 through 57. 


“Upon impact, the upper bumper member will 
move rearwardly and the vertical grille bars will flex 
at the contact area with the lower bumper member, 
the latter serving as a fulcrum. The vertical grille 
bars will slide slightly upward over the outer face 
of the lower bumper member and impart a compres- 
sive force to the lower bumper member supporting 
brackets. 

Thus, my multi-bumper grille structure will af- 
ford the maximum amount of protection for the 
front of the automobile.” 


The claims in suit all specify that the grille bars be 
“substantially resilient” and that they be “connected at their 
lower ends to the chassis of the automobile”, and that their 
intermediate portions extend “across the front face of the 
lower bumper” and that they be “in frictional engagement 
therewith.” 

Certain of the claims specify that the resilient bars 
support the upper bumper or that there be a clip such as 
the hook 15 or that there be additional “dummy bars” con- 
nected to the upper bumper or that there be “readily dis- 
engageable means connecting the vertical grille bars to 
the lower bumper”. 

Appellee’s bumper, Exhibit 4, consists of an upper hori- 
zontal bumper member and a lower horizontal bumper 
member. These are fastened together by four bolts at each 
end, making a unitary bumper with a horizontal central 
slot. 

Two struts, which are colored red in Exhibit 4, extend 
from the lower bumper member back to the frame. Two 
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additional struts, colored yellow in Exhibit 4, extend from 
the upper bumper back to the frame. (One yellow strut 
has been removed from Exhibit 4). These struts are welded 
together where they join the frame horns. 

There are two vertical bumper guards (see Exhibit 5) 
which extend between the upper and lower horizontal 
bumper members. These vertical guards are deep drawn 
channel-shaped members. Their lower ends extend ver- 
tically across the face of the lower bumper member and 
terminate at the lower edge thereof. The upper ends of 
these members which are of very deep U-shaped cross- 
section extend about two and a half inches above the lower 
horizontal bumper member across the slot between the 
bumper members and are bolted to the upper bumper mem- 
ber well back from the leading edge thereof. 

Plaintiff-appellant and his expert, Overman, both testi- 
fied at length about the bumper of the patent in suit and 
the accused bumpers, how they behave under impact and 
what they achieve in the way of protecting the automobile. 

At the close of appellant’s proofs the appellee moved 
for a directed verdict on the ground that appellant had 
failed to establish its case and carry its burden of proof 
(JA 161). 

Appellee invoked the rule that it is the province of the 
Court to construe the patent (JA 170). 

One specific ground for the motion was that it was clear 
from the patent itself and appellant’s proofs that appellee's 
bumpers are very different from the bumper described in 
the patent and operate on an entirely different principle 
which is directly opposed to the principle involved in the 
invention described in the patent in suit. Appellee invoked 
the rule that if the defendant in a patent case has departed 
from the principles of the invention described in the patent, 
there can be no infringefnent even though the defendant’s 
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structure may be literally covered by the claims of the 
patent (JA 162). 

Another specific ground for the motion was that appel- 
lant’s proofs had established that the vertical bumper 
guards, Exhibit 5, of appellee’s bumper, Exhibit 4, are not 
“substantially resilient” as specified in all of the claims 
(JA 165). 

Another specific ground for the motion was that appel- 
lant’s proofs had established that the lower ends of the 
vertical bumper guards, Exhibit 5, in appellee’s bumper, are 
not “connected at their lower ends to the chassis of the 
automobile” as specified in all of the claims in suit 
(JA 166). 

Other specific grounds were that appellant’s proofs had 
established that various elements of individual claims were 
not present in the appellee’s bumpers, namely, the “clips” 
of claim 2 (JA 167-172), the “readily disengageable” fea- 


ture of claims 1 and 2 (JA 171), and the upper bumper 
being supported by the vertical bars of claims 2 and 6 
(JA 167). 

The motion was fully argued by both parties and the 
specific grounds for the motion were fully considered 
(JA 161-185). 

The Court ruled as follows: 


“* * * The Court is simply ruling there is not 
sufficient evidence or substantial evidence, or more 
than a scintilla of evidence to show that the defend- 
ant infringed the patent.” (JA 186) 


On defendant’s request for clarification, the Court ruled: 


“x * * T am ruling that there has been not suffi- 
cient evidence as produced by the plaintiff to go to the 
jury on the question of whether the Bennett patent 
was infringed.* * *” (JA 186) 


Plaintiff-Appellant’s Evidence 


Appellant testified that upon impact the upper bumper 
member 4 of the bumper shown and described in his patent, 
will move rearwardly, and the vertical grille bars 7 will flex 
at the contact area with the lower bumper member 1 (JA 
42, 54). He said that the grille bars have “more resilience 
at this point because of their cross section. He pointed out 
that the bars have “more rigidity and less resilience” where 
they have a cross section such as 11 in Fig. 5 of his patent 
than when they have the more open cross section 12 shown 
in Fig. 4 (JA 55-56). 

The expert demonstrated this principle with a steel ruler 
which was very flexible flat-wise, but flexed only a minute 
amount edgewise (JA 123-124). 

Appellant also demonstrated with pieces of yardstick of 
various lengths that there is less resilience in a short mem- 
ber than in a longer one. He said (JA 34): 


“This will bend back that far, and when you 
cut it down to this small segment here, which is 
six inches, you can see it is very difficult to get 
anywhere near the amount of resilience out of this 
short piece, which is the same cross section as the 
others, as you do out of the longer section * * *.” 


Both appellant and his expert testified that after the 
initial flexing the vertical grille bars 7 slide upwardly over 
the outer face of the lower bumper member and the clips 
or hooks 15 which hook over the lower bumper will start 
to move upwardly toward disengagement. The expert tes- 
tified that this would occur at about one mile per hour, 
maybe two (JA 129-130). Appellant placed the speed 
slightly higher (JA 70). 

The expert testified that further movement would dis- 
engage the hooks 15 from the lower bumper and that even 
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after disengagement the arm 7 would continue exerting 
compressive forces on the lower bumper member (JA 131- 
132). He set disengagement at about two miles per hour 
(JA 131). The appellant agreed in principle, but indi- 
cated higher speeds (JA 70-71). 

| Appellant testified that with the bumper of his patent, 
the frame would not be deformed at speeds of two miles 
an hour (JA 82). He said that one of the advantages of 
his bumper is that you do not deform the frame and thus 
you avoid expensive repairs (JA 82). 

Appellant and his expert compared the bumper of the 
patent with the accused bumpers. The expert pointed spe- 
cifically to the vertical grille bars 7 of the patent which 
extend across the front face of the lower bumper 1 and are 
connected at their lower ends to the chassis at 10. He 
identified these lower ends as extending from the numeral 
1 to the numeral 10 in Fig. 3 (JA 117). When he turned 
to the accused bumpers where the vertical bumper guards 
terminate at the lower edge of the lower bumper member, 
he testified that there is nothing “* * * corresponding to 
the lower portion there from 1 to 10; * * *” (JA 118). 

When appellant compared the bumpers in this respect he 
admitted that the lower ends of the vertical bumper guards 
in the accused bumper are not connected at their lower ends 
to the chassis. He said (JA 41): 


“So if for manufacturing convenience, or saving 
money, or whatever reason you might have, if you 
figure this grille bar here on the front, well, we can 
just as easily chop off right there, and it will still 
retain the appearance of it, but in doing that, we have 
eliminated this connection back to the frame.” 


The expert testified that the red struts extending from 
the lower bumper member of the accused bumper, Exhibit 
4, back to the frame are not “very much similar to the un- 

‘derarm or underportion of No. 7 of the Bennett patent.” 


- 
/ 


He said it would correspond to the strut 2 of Bennett (JA 
119-120). 

The expert considered the strut extending from the 
upper bumper member of the accused bumper back to the 
frame. He testified: 


‘ 


App 


‘Q. 


A. 


Now, what part does this yellow strap play in 
the Mercury that is already in the Bennett 
model? 
To some extent this yellow strap would help to 
relieve the bending movement occurring on this 
lower arm, but I am not at all sure it would be 
very effective for the purpose, because of the 
fact that there is an offset of this fashion, and 
it would depend to some extent to what part 
of the bumper, this way, they were slanted 
(JA 116). 

* * 
And what is that supposed to take the place of 
in the Bennett patent, if anything? 
I don’t know that I can answer what it was 
supposed to take the place of, sir. 

I think it would have a very good function, 
however, in attempting to prevent bending on 
this red member, when the upper grille is 
struck, and as I pointed out before, it wouldn’t 
necessarily relieve all that bending, but it 
would take part of this force (JA 120).” 


ellant testified (JA 35): 


0. 


A. 


Now, if you were to do away with this yellow 
strap on here, would that cause the upper mem- 
ber to spring back when it is hit? 

No, what it does, in this particular case right 
here, the yellow strap, which is the diagonal 
strap, adds additional support to that upper 
bumper. 

The stronger you make the grille bar sys- 
tem that comes from the upper bumper and 
goes through the back to the frame, the 
stronger this system is, then the less you need 
in the nature of reinforcing. The weaker that 
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system is, the more you need in the nature of 
reinforcing.” 


Appellant brought out on redirect examination that the 
upper struts are not resilient enough to protect the frame 
from serious damage on very light impact. He read from 
the report, Exhibit 28, the portions suggesting the provision 
of more flexibility (JA 98), and the portion pointing out 
that critical stresses are developed in the frame horns under 
extremely light blows (JA 99), and the portion of the report 
which recommends that the damage to the frame horns by 
the accused bumpers at low impact might be accomplished 
by softening the upper arms to reduce their rigidity (JA 
99-100). 

Appellant and his expert testified that the accused bump- 
ers are made of steel, a resilient material which, after 
minute deformation, will spring back to its original form 
on release of the deforming force. 

The expert had computed the modulus of resilience of 
the various parts of the accused bumper. He said that the 
bumper, Exhibit 5, had a “fair amount of resilience” 
(JA 111), that the upper and lower bumpers had approxi- 
mately the same modulus and that the struts or structural 
members had an extremely high modulus approaching the 
value of spring steel (JA 112). 

Appellant testified that appellee’s bumper guard, Ex- 
hibit 5, is resilient. He said (JA 28-29): 

“A. It is made of essentially bumper stock steel. 

Q. And is bumper stock steel resilient or rigid? 

A. It is definitely resilient, it has to be. 

Q. Eee to the Court and jury why it has to 

e? 

A. Because the very purpose of a bumper, even 
forgetting the multi-bumper grille, but any 
front end structure you put on the front of 
your automobile, is supposed to protect the car 
from damage. If it was rigid, it would either 
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break off right away, or if it were rigid and 
strong enough not to break off right away, 
you would deform your frame. Your frame 
would be bent.” 


The reports, Exhibits 28 and 29, show, however, that 
the accused bumpers bend the frame on minor impact (JA 
98-100, 105, 107, 108), and said that the remedy was to 
reduce the rigidity of the upper arms or struts (JA 
99-100). 

These reports evaluate the impact at which frame de- 
formation occurs at about 1.91 miles per hour (JA 107). 
Appellant agreed that frame deformation would result in 
the Mercury under similar conditions (JA 81-82). 

The specific degree of resiliency of the appellee’s 
bumper guards, Exhibit 5, was covered. The expert testi- 
fied that these members could be deflected one-ten thou- 
sandths of an inch, without exceeding the elastic limit, i.e., 
the deflection from which the member would not return 
when the deforming force was removed. He could not state 
whether they would exhibit resilience after a deflection of 
two-ten thousandths of an inch, but he said that permanent 
deformation would occur at impacts beyond one or two 
miles per hour (JA 132-133). 

Prior to bringing out that the bumper guards, Exhibit 
5, would be permanently deformed at these minor impacts, 
he had testified that when he characterized the Mercury 
bumper as a resilient structure, he had not based his opinion 
strictly on the resiliency of the bumper guards. He testified 
that the greatest contributing factor to the resiliency which 
he found in the Mercury bumpers would be the resiliency 
of the supporting members with their high modulus of 
resilience (JA 127). He gave an opinion that the entire 
structure would be sufficiently resilient to protect the frame 
on slight impact. He thought it would be something below 
five miles an hour, but could not be specific (JA 127-128). 
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The reports quoted above supply this figure, namely, below 
two miles per hour. 

| An examination of the bumper guard itself, Exhibit 5, 
confirms this testimony. This member has a deep drawn 
section which extends about 214 inches above the lower 
bumper. It could not have the substantial resilience of the 
grille bars 7 of the patent. 

The expert defined substantially as “* * * a significant 
amount, enough to do good” (JA 128). 

Appellant and his expert testified extensively to the 
fact that steel is resilient because on minute deformation 
it will return to its original form when the deforming force 
ig removed. When the expert testified about the bumper 
guard, Exhibit 5, he said he considered it to be substan- 
tially resilient, keeping in mind his definition, “because you 
could give another fellow a push or could bang into an- 
other car’s bumper without getting permanent deformation 
requiring the purchase of a new bumper every time you 
parked your car” (JA 128). 

During appellant’s testimony, his counsel read the 
claims in suit and asked, for example, “Now, are the respec- 
tive portions in that claim No. 2, both in your patent and 
in your model, the same on the Mercury multi-bumper 
grille 1952 and 1953?” The answer was “Yes.” (JA 47- 
49). 

Appellant testified that in the bumper of the patent, 
the grille bars 7 will start to slide up on the face of the 
lower bumper at from two to four miles an hour impact, 
depending upon the object hit by the bumper (JA 72). 
| The expert said that the bumper guards of the accused 


structure would become disengaged from the upper bar at 
five miles an hour or less (JA 126, 130-131). He said that 
once this had happened, there could be no further transfer 
of forces in contradistinction to the bumper of the patent 


in suit where forces are transmitted after disengagement of 
the hooks 15 (JA 131-132). 
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On the question of equivalency the appellant testified 
(JA 38-39) “The Mercury vertical grille bars are equiva- 
lent to be sure, and from all practical purposes of appear- 
ance, they are exactly the same”. He defined equivalent as 
follows (JA 69-70) : “Equivalent means ‘just like,’ or ‘the 
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same. 


Test Reports 


Appellant attempted to introduce in evidence certain 
Ford test reports that had been produced by Ford during 
discovery in response to an inquiry about tests conducted 
by Ford in the development of the 1952-3 Mercury bumper 
(JA 83-84, 85-88, 90-91, 93-97, 102-104). Two of the 
reports, BSL 908-3 (P. Ex. 28) and BSL 1187 (P. Ex. 
29) which reported tests on defendant’s accused commer- 
cial bumpers were admitted into evidence by the Court. 

Five of the reports were excluded on objection that they 
relate to tests of experimental bumpers differing from the 


commercial bumpers and would only confuse the jury (JA 
§3-84, 93-94, 96-97). The excluded reports indicate on their 
faces that they do not deal with the accused bumpers. 


BSL 685—May 17, 1951 (JA 85-88, 94-95) 
These bumpers did not have hangers or struts like those 
in the accused bumpers. 


BSL 729—June 28, 1951 (JA 103-104) 

These bumpers had hand-made experimental parts. The 
upper arms were thicker and all of the arms were far below 
the minimum hardness specification of the accused bumpers. 


BSL 908—November 27, 1951 

In this experimental bumper, seven welded clips (used 
on the accused structures) were eliminated where the bum- 
per bars are connected to the arms. The arms and back bar 
were of different design. This “resulted in a very substan- 
tial loss of rigidity”. 
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BSL 908-1—January 31, 1952 (JA 94-96) 

This involved two more experimental bumpers with cer- 
tain of the welded clips omitted. They were found to have 
unsatisfactory strength and rigidity. 


BSL 901—May 8, 1952 (JA 94-95) 

This relates to vibration tests on an experimental at- 
taching clamp for dummy grille bars which was never used 
in the accused bumpers. In these tests, the grille bars, con- 
trary to appellant’s assertion, were not flexed at all. Vibra- 
tional displacement of the entire test assembly was deter- 
mined by measurements taken on the dummy grille bar test 
specimens. 


Exclusion of Jogan’s Testimony 


Appellant offered George Jogan as an expert witness 
to testify about the forces operating upon a bumper after 
impact. Such testimony was excluded by the Court upon 


objection to his qualifications (JA 65-66). 

Mr. Jogan’s educational background involved four 
years of high school, two years of a business college, train- 
ing as pharmacist’s mate, naval aviator, and in the General 
Line School of the Navy (JA 58). In his later years in the 
Navy, he held numerous administrative and supervisory 
positions where he was “exposed to” engineering (JA 58, 
64-65). He also spent three years in supervising the con- 
struction of a plant to test a steam aircraft carrier catapult 
and the testing thereof (JA 58-59, 63). 

Mr. Jogan indicated that he was only able to understand 
about stresses and strains of metals from a practical stand- 
point and that he would only be able to give an opinion as 
to where forces are transmitted within the limit of his educa- 
tional experience (JA 61-62). 

He had had a casual interest over the years in wrecked 
automobiles and visited the scenes of accidents which had 
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occurred while a friend of his who owned a body shop 
answered emergency calls while visiting him at his home 
(JA 64), although he had not witnessed the accidents (JA 
64-65). He had examined hundreds of wrecked automobiles 
including fifteen or twenty wrecked 1952 and 1953 Mer- 
curys (JA 64), but he did not recall having seen an accident 
involving a Mercury (JA 64-65), nor was there any indi- 
cation that any of the Mercurys (or any of the other 
wrecked automobiles) he had examined had been in crashes 
involving the front bumpers. 

Appellee objected to this man as an expert because of 
his obvious lack of formal training to qualify him as an 
expert and his lack of technical experience with automobile 
bumpers or the like (JA 65-66). 

There is no showing that Jogan’s testimony would have 
differed materially from the testimony of appellant’s ex- 
pert, Overman, on the same subject matter. There was no 
proffer of proof other than a general statement. 


Exclusion of Shur’s Testimony 


Appellant called Henry Shur, a patent attorney, to give 
an opinion as to reasonable royalty. He said that he had 
had experienced in the Patent Office and the Court of 
Customs and Patent Appeals as a clerk, where no question 
of royalty came up (JA 153). He said that in practice 
he had taken part in many negotiations relating to royalty 
agreements. He estimated about fifty, some of which were 
abortive. 

He said he had negotiated in the fields of machine tools, 
appliances, radios, telephones, watches, brewing and build- 
ing (JA 141, 154, 156-157), but had had only one nego- 
tiation with an automobile manufacturer, General Motors, 
and that was in connection with an electrical switch used 
in radios installed in automobiles (JA 154-155). 
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‘On objection that the witness was not qualified to testify 
on the question of reasonable royalties in this case because 
all' of his experience “* * * has been—I’m not saying just 
outside of the automotive industry but has been in indus- 
tries that seem to me to be so unrelated that their problems 
wouldn’t even be the same” (JA 156-157), the Court ruled 
that the evidence would be highly speculative (JA 159-160). 


Exclusion of Appellant’s Testimony 


Counsel asked appellant what he would have been will- 
ing to negotiate with appellee in the way of royalty for a 
license after instituting this case. 

The Court sustained an objection because it “is too 
speculative” (JA 160-161). 


SUMMARY OF ARGUMENT 


The Court properly directed a verdict on the ground 
there was not sufficient or substantial evidence of infringe- 
ment. 

| Tt is clear from an examination of the patent, which 
is for a special type of bumper, and the accused bumper and 
appellant’s own evidence, that the accused bumper does not 
fall within the claims of the patent and departs from the 
teachings of the patent in structure and operation and does 
not achieve the objective of the patent. 

The Court properly followed and applied the law. 

Even if the Court had ruled that the bumper guards in 
the accused bumpers were resilient as specified in appellant’s 
statement of points, infringement would not have been 
established. It could not have been established without 
sufficient or substantial evidence that the accused bumpers 
have all of the elements of the claims including “substan- 
tially resilient” vertical grille bars that are “connected at 
their lower ends to the cassis” and that appellee used the 
invention described in the patent. 
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The Court properly excluded the Ford reports on tests 
of experimental bumpers. These bumpers were not the 
same as the accused bumpers. The reports would not have 
shown pertinent facts about the accused bumpers and would 
merely have confused the jury. 

Appellant is not entitled to a new trial because the Court 
in the exercise of its discretion sustained appellee’s objec- 
tion to having Jogan testify as an expert. He was not 
qualified by education. His experience with aircraft cata- 
pults and arresting gear was far afield. His experience with 
automobiles was casual and it was not shown that the wrecks 
he had inspected involved the front ends or bumpers. He 
admitted that he could only give an opinion within the limits 
of his educational experience. 

The Court permitted a qualified expert to testify on 
the subject matter to be covered by Jogan. There is no 
indication that Jogan’s testimony would have been dif- 
ferent or, in fact, by way of proffer, what it would have 
been. 

The Court did not abuse its discretion in excluding the 
conjectural testimony of the patent attorney. He was in- 
experienced in the automotive field. 

Appellant’s testimony as to what he would have been 
willing to accept as a royalty after the institution of this 
suit would have been speculative and would have no pro- 
bative value. 


ARGUMENT 


The Court Properly Ruled As a Matter Of 
Law There Was No Infringement 


In a case such as this, it is the province of the Court to 
interpret the patent and its claims and where it appears, as 
here, that the claims are not infringed, there is no question 
for a jury. 
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In Watson v. Bersworth, 102 App. D. C. 187, 189, 
(1958) ; 251 F. 2d 898, 900 cert. den. 365 U. S. 972, this 
Court said: 


“ok * And ‘the words of a patent or patent applica- 
tion, like the words of specific claims therein, always 
raise a question of law for the court and may not be 
determined by the opinion of experts. Sanitary Re- 
frigerator Co. v. Winters, 280 U. S. 30, 50 S. Ct. 9, 
74 L. Ed. 147 * * *” Minnesota Mining & Mfg. Co. 
y. Carborundum Co., 3 Cir., 155 F. 2d 746, 749.” 


' In Sanitary Refrigerator Co. v. Winters, 280 U. S. 30 
(1929) the Supreme Court said, page 36: 


“ck * * Furthermore, upon the undisputed evidence 
the question of infringement resolves itself in each 
case into one of law, depending upon a comparison 
between the structure disclosed on the face of the 
patent and the device shown in the Dent latch, and 
the correct application thereto of the rule of equiv- 
alency.” 


This is in accord with Heald v. Rice, 104 U. S. 737 
(1881) where the Supreme Court said, page 749: 


“ok * * That is, if it appears from the face of the in- 
struments that extrinsic evidence is not needed to 
explain terms of art, or to apply the descriptions to 
the subject-matter, so that the court is able from 
mere comparison to say what is the invention de- 
scribed in each, and to affirm from such mere com- 
parison that the inventions are not the same, but dif- 
ferent, then the question of identity is one of pure 
construction, and not of evidence, and consequently 
is matter of law for the court, without any auxiliary 
matter of fact to be passed upon by a jury, if the 
action be at law.” 


It is clear from the drawings, specification and claims 
of the patent that the vertical grille bars which are defined 
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as “substantially resilient” and which extend across the 
front face of the lower bumper member and are connected 
at their lower ends to the chassis, and which flex at the 
contact area with the lower bumper upon impact with the 
upper bumper which they carry and their disposition and 
connections to the automobile, are essential elements of 
the invention of the patent, one of the main object of which 
is to “* * * afford the maximum amount of protection for 
the front of the automobile.” 

Each of the claims in suit specifies that these bars be 
“substantially resilient” and that they have “their inter- 
mediate portions extending across the front face of the 
lower horizontal bumper” and that they be “connected at 
their lower ends to the chassis of the automobile”. 

It is clear from an examination of the accused bumpers 
and the facts developed in the testimony, that the vertical 
bumper guards of the accused bumpers are not “connected 
at their lower ends to the chassis of the automobile”, that 
they are not “substantially resilient”, that upon impact 
they do not flex, as do the grille bars of the patent, at the 
contact area with the lower bumper or anywhere else, to 
any significant degree, and that the bumper affords insig- 
nificant, not “maximum”, protection for the front of the 
automobile. 

Anexamination of the accused bumper, Exhibit 4, shows 
that the vertical bumper guards, Exhibit 5, terminate at 
the lower edge of the lower bumper member. Appellant 
testified, “We have eliminated this connection back to the 
frame.” His expert testified that in the accused bumpers 
there is nothing to correspond to the lower portion i.e. from 
1 to 10 of the grille bars 7 of the patent. (See Fig. 3) 

In other words, the vertical bumper guards or grille 
bars of the accused structure are not, as specified in each 
of the claims in suit, “connected at their lower ends to the 
chassis of the automobile.” 
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The fact that the vertical bars of the accused bumpers 
do not meet this essential requirement of the claims, means 
that there is no infringement of the claims. This is obvi- 
ous from inspection of the bumper and reading the claims. 
This presented a question for the Court, not the jury. 


In Black Diamond Co. v. Excelsior Co. 156 U. S. 611 
(1895), when the Supreme Court was confronted with 
the same situation where the language of the claim did not 
read on the accused device the Court said, page 618: 


“ * * Tf there was any invention at all disclosed, 
it was in the use of the reservoir and the screening 
device, and without expressing an opinion upon this 
point of patentability, it is clear that no infringement 
was involved in the use of defendant’s hopper and 
chute, with or without a solid bottom, if for no 
other reason, because it lacked the reservoir of the 
plaintiff’s patent.” 


In Singer Company v. Cramer, 192 U. S. 265, 275 
(1904) the court held that in a patent case the question of 
infringement is one of law where it can be determined, as 
here, from a comparison of the patent with the accused 
device. 

In order to establish infringement, appellant had to 
show also that the vertical bumper guards, Exhibit 5, were 
“substantially resilient” as specified in all of the claims in 
suit. The court properly ruled that appellant had not estab- 
lished this by substantial or sufficient evidence. In fact, 
appellant’s own evidence established that the bars are not 
“substantially resilient” and that the accused bumper does 
not accomplish what the patented bumper accomplishes and 
functions in a different manner. 

We submit that the court’s action conformed fully with 
the rules laid down by the controlling authorities. The rule 
regarding directed verdicts is that before the evidence is 
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permitted to go to the jury, there is a preliminary question 
for the court to determine; namely, whether there is any 
evidence which would support a jury finding for the plain- 
tiff upon whom the onus of proof is imposed. Gunning v. 
Cooley, 281 U. S. 90 (1930), affirming 58 App. D. C. 304, 
30 F. 2d 467; Walford v. McNeill, 69 App. D. C. 247, 100 
F. 2d 112 (1938). The question is whether there is sub- 
stantial evidence upon which a jury could properly find for 
the plaintiff. Baltimore & O. R. Co. v. Postom, 85 App. 
D. C. 207, 177 F. 2d 53 (1949) ; Brown v. Capital Transit 
Co., 75 App. D. C. 337, 127 F. 2d 329 (1942) cert. den. 
317 U. S. 632. If no reasonable man could reach a verdict 
in favor of the plaintiff, a verdict should be directed for 
the defendant; a mere scintilla of evidence is not sufficient 
since the question is not merely whether there is any evi- 
dence. Shewmaker et al. v. Capital Transit Co., 79 App. 
D. C. 102, 143 F. 2d 142 (1944) ; Tobin v. Pennsylvania 
R. Co., 69 App. D. C. 262, 100 F. 2d 435 (1938), cert. 
den. 306 U. S. 640. The evidence must do more than create 
a suspicion of the existence of the fact to be established and 
must be of such quality and weight as would be sufficient 
to justify a reasonable man in drawing the inference of 
fact that is sought to be sustained. Baltimore & O. R. Co. 
v. Postom, 85 App. D. C. 207, 177 F. 2d 53 (1949). It is 
recognized that when there is only a scintilla of evidence it 
is salutary to direct a verdict since it saves time and ex- 
pense and gives certainty to the law in its application to the 
facts and promotes the ends of justice. Jackson v. Capital 
Transit Co., 69 App. D. C. 147, 99 F. 2d 380 (1938). 
Where the trial judge has had an opportunity to see and 
hear the witnesses and to note matters in a trial not capable 
of record (in the present case there were many physical 
exhibits and demonstrations), his decision on a motion for 
directed verdict is entitled to weight. In Patton v. Texas 
and Pacific Railway Company, 179 U. S. 658, (1901) cited 
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in Brown v. Capital Transit Co., 75 App. D. C. 337, 127 
F. 2d 329, 330 (1942), the Supreme Court said at page 660: 


“x * ® At the same time, the judge is primarily 
responsible for the just outcome of the trial. He is 
not a mere moderator of a town meeting, submitting 
questions to the jury for determination, nor simply 
ruling on the admissibility of testimony, but one 
who in our jurisprudence stands charged with full 
responsibility. He has the same opportunity that 
jurors have for seeing the witnesses, for noting all 
those matters in a trial not capable of record, and 
when in his deliberate opinion there is no excuse for 
a verdict save in favor of one party, and he so rules 
by instructions to that effect, an appellate court will 
pay large respect to his judgment.” 


:The words of the claims of a patent raise a question of 
law for the court, not to be determined by the opinion of 
experts, Watson v. Bersworth, 102 App. D. C. 187, 189, 
251 F. 2d 898, 900 (1958) cert. den 365, U.S. 972. 


‘A mere reading of the claims upon the accused device 
by ‘a witness is not sufficient evidence to require submis- 
sion to the jury. In McRoskey v. Braun Mattress Co., 107 
F. 2d 143 (9 Cir. 1939) the court ruled that the appellee 
was entitled to a directed verdict saying, p. 147: 


“x * * But where there is no evidence of in- 
fringement, or where, as in this case, the evidence 
establishes, without conflict, that there was no in- 
fringement, it is the duty of the court to direct a 
verdict for the defendant. Black Diamond Coal 
Mining Co. v. Excelsior Coal Co., 156 U. S. 611, 
618, 15 S. Ct. 482, 39 L. Ed. 553; Singer Mfg. 
Co. v. Cramer, 192 U. S. 265, 275-286, 24 S. Ct. 
291, 48 L. Ed. 437; United States v. Esnault- 
Pelterie, supra. 


[7, 8] Appellant cites, as evidence of infringement, 
the testimony of his expert witness, George J. 
Henry, to the effect that some of the claims in suit 
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read upon appellee’s machine. This, appellant con- 
tends, was sufficient to require submission of the 
case to the jury. The contention is rejected. In- 
fringement is not proved merely by reading a claim 
upon an accused device. For infringement is not a 
mere matter of words. Grant v. Koppl, 9 Cir., 99 
F. 2d 106, 110. The evidence shows conclusively 
that, properly construed, the claims in suit were not 
infringed by appellee. That being so, it is imma- 
terial—if true—that some of the claims read upon 
appellee’s machine. 


This case gives full recognition to the established prin- 
ciple that the construction of the claims of a patent and 
the determination of infringement is a matter of substance, 
not merely a matter of words. 

This is the rule set forth in Westinghouse v. Boyden 
Power Brake Company, 170 U. S. 537 (1898) at page 568: 


“k * -* But even if it be conceded that the Boyden 
device corresponds with the letter of the Westing- 
house claims, that does not settle conclusively the 
question of infringement. We have repeatedly held 
that a charge of infringement is sometimes made out, 
though the letter of the claims be avoided. Machine 
Co. v. Murphy, 97 U. S. 120; Ives v. Hamilton, 92 
U. S. 426, 431; Morey v. Lockwood, 8 Wall. 230: 
Elizabeth v. Pavement Company, 97 U. S. 126, 137; 
Sessions v. Romadka, 145 U. S. 29; Hoyt v. Horne, 
145 U. S. 302. The converse is equally true. The 
patentee may bring the defendant within the letter 
of his claims, but if the latter has so far changed the 
principle of the device that the claims of the patent, 
literally construed, have ceased to represent his actual 
invention, he is as little subject to be adjudged an 
infringer as one who has violated the letter of a 
statute has to be convicted, when he has done nothing 
to conflict with its spirit and intent. ‘An infringe- 
ment,’ says Mr. Justice Grier in Burr v. Duryee, 1 
Wall. 531, 572, ‘involves substantial identity, wheth- 


22 


er that identity be described by the terms, “same 
principle,” same “modus operandi,” or any other 
799 


| This rule is cited with approval in Graver Mfg. Co. v. 
Linde Co. 339 U. S. 605 (1950) at pages 608-9 as follows: 


“The wholesome realism of this doctrine is not 
always applied in favor of a patentee but is some- 
times used against him. Thus, where a device is so 
far changed in principle from a patented article that 
it performs the same or a similar function in a sub- 
stantially different way, but nevertheless falls within 
the literal words of the claim, the doctrine of equiva- 
lents may be used to restrict the claim and defeat 
the patentee’s action for infringement. Westing- 
ae v. Boyden Power Brake Co., 170 U. S. 537, 
”? 


In Overweight C. Elevator Co. v. Improved Order 
R. M.H. Ass’n., 94 Fed 155 (9 Cir. 1899) cert. den. 174 
U. S. 802, the court affirmed a directed verdict for the 
defendant “upon the grounds that the plaintiff failed to 
prove infringement of its patent”. Plaintiff contended that 
the verdict should not have been directed in view of con- 
trary expert testimony. The court said, pages 160-1: 


“The court certainly has the unquestioned right 
to draw its own conclusions from an exhibition and 
inspection of the respective machines, or models 
thereof, as well as from the opinions of expert wit- 
nesses. It is not bound to accept such testimony as 
conclusive. The Conqueror, 166 U. S. 111, 131, 17 
Sup. Ct. 510. It considers the facts upon which the 
opinions of the witnesses are based, and determines 
from all the evidence in the case whether the con- 
clusions given by the witnesses are sound and sub- 
stantial. The value of expert testimony generally 
depends upon the facts stated as a reason for their 
opinions and conclusions. Green v. Terwilliger, 56 
Fed. 384, 394; 1 Tayl. Ev. §58. More weight is 
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given to the testimony of a witness based upon | 
facts within his own knowledge and experience than — 
to the testimony of a witness which is ‘largely the | 
assertion of a theory.’ ” 
Opinion evidence is only as good as the facts upon | 
which it is based and opinions not supported by the facts 
do not reach the dignity of evidence. 
In State of Washington v. United States, 214 F. 2d — 
33, (9 Cir. 1954), cert. den. 348 U. S. 862, the court said 


at page 43: 


“Qpinion evidence is only as good as the facts 
upon which it is based. Opinion evidence in con- | 
flict with the physical facts * * * is not substantial _ 
evidence, and may be disregarded.” 


In United States v. Donahue, 66 F. 2d 838, 841 (8 Cir. | 
1933), in reversing a jury verdict for plaintiff, the court 
said: 

“Tt is true that physicians testified that, from 
the progressive development of his injury, they con- | 
sider that he was totally and permanently disabled | 
prior to August 30, 1919. But such testimony can- | 
not be indulged in the face of the physical facts, con- 
ceded even by appellee himself.” 


| 
| 
In United States v. Hill, 62 F. 2d 1022, 1025 (8 Cir. | 
1933), in reversing a jury verdict for plaintiff, the court | 
said: 
“Necessarily, the weight of the opinion of an 

expert depends largely upon the facts upon which | 

it is based. If supported by the evidence and by 
reason and common sense, it may carry great’ 
weight. If not justified by the evidence or by reason, 

it is entitled to no weight. Within reasonable limits, | 

the weight of expert opinion is for the jury; but, if | 
opposed to undisputed facts, common knowledge, | 

and reason, it will not support a verdict. It is safe. 
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to say that an opinion rises no higher than the level 
of the evidence and the logic upon which it pre- 
dicated.” 

“In 22 C. J., page 733, the text-writer says: 
‘But the judgment of an expert, when opposed to 
undisputed facts and the dictates of common sense, 
will not support a verdict, and the court should not 
permit the jury to be influenced by evidence on which 
they could not, within the laws of correct reasoning, 
make a finding.’ ” 


Appellant tried to establish infringement by proving 
that steel is resilient because it will return to its original 
shape after minute deformation. Both appellant and his 
expert said that the entire accused bumpers are resilient 
structures. 

| The expert said that in his opinion the vertical bumper 
guard Exhibit 5 had a fair amount of resilience but that 
the struts or structural members were more resilient. He 
said that the struts or supporting members rather than the 
bumper guards and the rest of the bumper were the greatest 
contributing factor to the resiliency which he found in the 
accused bumper. 

Appellant said that the bumper guard Exhibit 5 is re- 
silient because it is made of steel which is a resilient ma- 
terial. 

The evidence on the degree of resiliency is that the 
accused bumpers are not, taken as a whole, sufficiently re- 
silient to protect the frame of the car against deformation 
under even light impact. The most authoritative evidence 
on this subject consists of the test reports Exhibits 28 and 
29 which show deformation at impacts equivalent to about 
two miles per hour. Appellant accepted the accuracy of these 
reports. He said that before you can speak with authority 
on the behavior of a bumper grille or anything else you 
have to test it first (JA 78, 73-74, 92-93). Appellant’s 
expert testified that the appellee’s bumper guards Exhibit 
5 would be permanently deformed after deflection of a 
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small fraction of an inch. His opinion was that they would 
return to their original shape after deflection of one-ten- 
thousandths of an inch. He could not state whether this 
would be true after a deflection of two-ten-thousandths of 
an inch but he was sure that permanent deformation would 
occur at impacts beyond one or two miles per hour. 

Appellant’s expert defined substantially as being a sig- 
nificant amount or enough to do good. 

He expressed an opinion that the vertical bumper guards 
Exhibit 5 are substantially resilient because one could give 
another a push or bang into another’s bumper without 
getting permanent deformation requiring the purchase of 
a new bumper every time one purchased a car. 

Aside from this, “substantially resilient” came up only 
when appellant’s counsel read the claims of the patent to 
appellant and asked whether the claims of appellant’s model 
and the accused bumpers were the same and appellant 
answered “yes”. 

The patent states unequivocally that the grille bars are — 
resilient and says that on impact these bars will flex at the | 
contact area with the lower bumper and will slide up over 
the outer face of the lower bumper and impart compressive | 
forces thereto thus affording the maximum amount of pro- | 
tection. The claims limit the invention to a bumper having | 
“substantially resilient” vertical grille bars. | 

Appellant and his expert explained how the parts mak- 
ing up the bumper of the patent cooperate. They flex at | 
the contact area and move upwardly. Eventually the hook | 
15 is disengaged but even after disengagement which 
would occur at about two miles per hour the arms continue | 
to exert compressive forces on the lower bumper. 

Appellant testified that with such a resilient structure | 
the frame would be protected. He said one of the advan- | 
tages was that you would tend to avoid deformation. 

If these arms 7 shown in the patent did not have the | 
lower portions connected back to the frame it is obvious _ 
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they would not exert any significant compressive force as 
set forth in the patent. They would merely rotate about 
the lower bumper. 

The accused bumpers have upper and lower bumper 
members bolted together at their ends to form a unit. 
Struts extend from both the upper bumper and the lower 
bumper back to the frame. The bumper guards, Exhibit 
5, extend between the upper and lower bumpers. They are 
connected to the bumper members by bolts. 

The expert pointed out that there is nothing in the 
accused bumpers corresponding to the lower portion 1-10 
of the grille bars of the patent. 

The vertical bumper guards are of such a low degree 
of resilience that they will be permanently deformed at low 
impacts, one to two miles per hour. Well below five miles 
per hour they will be completely separated from one or the 
other bumper member. 

| The upper bumper member is braced against rearward 
movement on impact by the upper struts which according 
to the evidence and particularly the test reports are so lack- 
ing in resilience as to deform the frame on very minor 
impacts. 

When impact is received on the accused bumper the 
forces are transmitted back to the frame by the struts. 
These forces are divided between the upper and lower struts 
and the resistance to rearward motion of the upper bumper 
is not supplied by the bumper guards which are not resilient 
and cannot flex and cannot operate in the same way as the 
grille bars 7 of the patent. 

The struts leading back from the upper bumper to the 
frame do not have sufficient resiliency to protect the frame. 
They brace the upper bumper so that even if the vertical 
bumper guards were substantially resilient and they are 
not they could not function the same way as the grille bars 
7 of the patent. 
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The evidence shows, in addition, that the accused bump- 
ers do not protect the frame even under minor impact. 
They do not achieve the results achieved by the bumper of 
the patent. 

This all shows that there is no substantial evidence to 
support the charge of infringement and that the court 
properly ruled as a matter of law that there is no infringe- 
ment. 

The appellant has established through his testimony and 
that of his expert, along with other evidence, that the patent 
is for a very special type of bumper, using substantially resil- 
ient vertical grille bars which have their lower ends con- 
nected to the chassis of the automobile and functions in the 
specific manner described in the patent. Appellant has es- 
tablished that the accused bumper does not have the same 
structure and that the parts which are very different co- 
operate in a different manner and do not afford the protec- 
tion of the patented bumper. The vertical bumper guards 
are not substantially resilient and are not connected at their 
lower ends to the chassis as specified in each claim in suit. 

Thus, there is no literal infringement and under West- 
inghouse and Graver there can be no infringement because 
the appellee has changed the principle of operation from 
that of the patent and does not accomplish the same result 
as the patent, and accomplishes the different result in a 
different manner. 

The appellant’s reading of the claims on the accused 
bumper is not substantial proof of infringement which calls 
for submission of the case to the jury, see McRoskey. 

The expert’s opinion on this question is no better than 
the facts on which he based it, namely, that there is so little 
resiliency in the bumper guards as to render them substan- 
tial nullities in achieving the results sought in the patent in 
suit. Such opinion evidence was not enough to send the 
case to the jury. 
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| Appellant’s first point in his Statement of Points is that 
the court should not have ruled that the vertical arms were 
not resilient in the face of expert testimony that they were 
resilient. This begs the question. A finding of infringe- 
ment would be improper without sufficient evidence that the 
arms are “substantially resilient”, i.e., resilient enough to 
do some good. 

An examination of the bumper guards, Exhibit 5, and 
a consideration of the evidence makes it so clear that these 
members are not resilient enough to fall under the claims 
or to begin to perform the function of the vertical grille 
bars of the patent. 

' In his brief, appellant was unable to refer to any real 
evidence that the bumper guards are substantially resilient. 
The two bits of evidence which we have mentioned above 
do not qualify as enough to send the case to the jury. They 
do not even constitute a scintilla of evidence. 

| Throughout the testimony, the appellant has, on many 
occasions, sought to make it appear that the vertical grille 
bars 7 of the patent are not intended to flex on impact. 
He has referred to them as rugged resilient arms and has 
referred to the statement in the patent that the metal is 
heavier than that of the horizontal bars.. However, the 
patent makes it clear that the bars will flex on impact and 
the claims specified that they be “substantially resilient”. 

' Appellant recognizes that the vertical bumper guards, 
Exhibit 5, are not substantially resilient. He is trying to 
rewrite his patent to take care of this exigency. Under 
Schriber Co. v. Cleveland Trust Co. 305 U. S. 47 (1938), 
this would be improper and a violation of the spirit and 
letter of the Patent Laws. In that case, the patent described 
aipiston skirt and webb as rigid. In court, the patentee 
tried to read into the patent that these members were flex- 
ible. In rejecting this effort, the Supreme Court said, 
pages 58-9: 
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“The properties of any given material are many 
and diverse. The antithetical qualities of rigidity 
and flexibility of a structure are not absolute but 
relative; it may be more rigid than some and more 
flexible than others; too rigid for some purposes and 
too flexible for others. The one quality may be in- 
creased and the other diminished by choice of ma- 
terials from which the structure is made and by 
variation in its proportions. If invention depends 
on emphasis of one quality over the other, as the 
court below found was the case with the laterally 
flexible webs in the Gulick device, the statute re- 
quires that emphasis to be revealed to the members 
of the public, who are entitled to know what inven- 
tion is claimed. That is not accomplished either by 
naming a member having inherent antithetical prop- 
erties or by ascribing to it one property when the 
other is meant. Since rigidity is a relative term, 
the characterization of the structure as rigid must 
be taken as emphasizing rigidity rather than its op- 
posite, flexibility, with special reference to the con- 
ditions to be encountered in the operation of the 
piston. Even if those skilled in the art would have 
known that a piston with webs which would yield 
enough laterally to accommodate the construction of 
the split skirt under the pressure developed by 
thermal expansion would work most effectively if 
the webs were laterally flexible rather than rigid, 
that was not the invention which Gulick described 
by his references to an extremely rigid web.” 


During argument on the motion, counsel for appellant 
when questioned as to the useful deflection of appellant’s 
grille bars, frankly admitted that the record is incomplete 
(JA 176-178, 179-180). The court’s ruling was proper. 


The Test Reports Were Properly Excluded 


Contrary to Appellant’s argument, the excluded Ford 
test reports could have no relevant purpose in this case. 
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They deal only with experimental structures tested by Ford 
during development of the 1952-1953 Mercury bumpers. 
They were produced in response to plaintiff’s Interrogatory 
No. 14 (JA 102) inquiring about such development tests 
rather than tests of the accused bumpers. Each excluded 
test report as set forth above in Appellee’s Statement of 
the Case indicates on its face reasons for its exclusion. The 
tested structures and the accused structures are not the 
same and the reports would, as the trial court decided, only 
confuse the jury. 

Appellant’s argument that there was error in excluding 
the reports must fail because: 


(a) The reports were produced in response to in- 
terrogatories broadly relating to development of the 
accused bumpers rather than specifically dealing with 
production bumpers. The two reports dealing with pro- 
duction bumpers were admitted without objection. 


(b) The reports, on their face, do not relate to the 
accused 1952-3 Mercury bumpers. 


(c) The existence of the differences between the test 
structures and the accused structures is apparent in the 
reports themselves, and is not something based on mere 
argument of counsel. 


(d) No “evidentiary showing” of the differences 
between the test structures and the accused structures 
was necessary apart from the reports themselves. 


(e) There was no need for—nor was there any 
burden on—Ford to produce witnesses to explain these 
reports to justify their exclusion. On the contrary the 
burden was on appellant—the one offering the reports 
—to show their relevance, materiality and competency, 
and this appellant failed to do, nor could he do so in view 
of the showing in the reports themselves. 
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(£) The excluded reports—being on different struc- 
tures—cannot support in any relevant or proper manner 
appellant’s contention regarding construction and opera- 
tion of the accused structures. At best they would only 
have afforded appellant an opportunity to confuse the 
jury, as it tries in its Brief to confuse this Court, with 
arguments contrary to fact. 


This is illustrated by Appellant’s contention in its Brief 
that BSL 901 shows flexing of the bumper guards. This 
report, however, shows the mounting of dummy grille bars 
on a short piece simulating a lower bumper but mounted in 
a different way on different mounts. 

Vertically applied vibratory forces caused the simulated 
section to rotate on its axis and the vibrational displace- 
ment of the entire test assembly was determined by measur- 
ing the movement of the ends of the dummy grille bars. 
They did not themselves bend as appellant contends. 

The next test to which appellant refers involved chang- 
ing the position of the dummy bumper arms without even 
closely simulating the accused bumpers. Here again, only 
the movement of the entire assembly was measured. There 
was no flexing of the dummy grille bars. 

The admission or exclusion of test results rests within 
the discretion of the trial judge. “The extent to which ex- 
periments may be admitted is within the sound discretion 
of the trial judge.” Silbernagel v. Voss, 265 F. 2d 390, 
392 (7 Cir. 1959). “The admission of experimental testi- 
mony is a matter resting largely within the discretion of the 
trial court.” Navajo Freight Lines, Inc. v. Mahaffy, 174 
F. 2d 305, 310 (10 Cir. 1949). 


In Gaillard v. Boynton, 70 F. 2d 552, 553 (1 Cir. 1934), 
it is said with respect to experiments: 


“The admissability of evidence of this character 
is to a substantial degree within the discretion of 
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the trial court, and his decision, except in cases of 
palpable abuse clearly resulting in prejudice, will 
not be reviewed by an appellate court. The very basis 
of the ruling involves a determination of fact, that 
is, will the evidence aid the jury?” 


In Northwest Airlines, Inc. v. Glenn L. Martin Co., 224 
F, 2d 120, 130 (6 Cir. 1955), the Court stated: 


“The report of the experiments was involved, and 
the trial court did not abuse its discretion in ruling 
that the danger of the report’s confusing the jury 
outweighed its materiality and relevance.” 


In Saldania v. Atchison, T. & S. F. Ry., 241 F. 2d 
321, 322 (7 Cir. 1957), the Court stated: 
“We think it is well settled that the admission of 


testimony, based upon experiments, is a matter rest- 
ing largely within the discretion of the trial court.” 


' Accord, e.g., Miller’s National Insurance Co. v. Wichita 
Flour Mills Co., 257 F. 2d 93, 99 (10 Cir. 1958); La 
France v. New York, N. H. & H. R. R., 292 F. 2d 649, 
650 (2 Cir. 1961) ; Sanders v. Glenshaw Glass Co., 204 F. 
2d 436, 440 n. 3 (3 Cir. 1953); Traveler's Ins. Co. v. 
Wilkes, 76 F. 2d 701, 705 (5 Cir. 1935); cert. denied 296 
U. S. 604. See 2 Wigmore, Evidence (3d. Ed. 1940) § 444, 
McCormick, Evidence (1954) § 169. 


It Was Not Prejudicial Error To 
Exclude Jogan’s Testimony 


George Jogan did not by education, training or experi- 
ence qualify as an expert who could have properly testified 
“to the forces operating on a bumper after impact” and 
the trial court properly refused to permit him to testify after 
his lack of qualifications came to light on voir dire examina- 
tion both by appellant’s counsel and by appellee’s counsel. 
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He was a man with a high school education, two years 
of business college, and Naval training for pharmacist’s 
mate, aviator and general line officer. His present rank is 
Commander and his postwar career in the Navy has been 
one of supervision and administration of naval air squad- 
rons, air stations and the like. 

He had some experience in a supervisory capacity in 
testing large steam catapults and in using arresting gear. 
The catapults launched 100,000 Ibs. dead load at 120 miles 
per hour, within 240 feet. The arresting gear consisting of 
cables, sheaves and hydraulic mechanism stopped this load 
in 115 feet. If not successful, a second arresting gear 50 
or 60 feet away took up the burden. He also had landing 
experience on an aircraft carrier where a hook on a plane 
going 95 to 120 miles an hour engages the arresting gear 
cable (JA 58-61). 

The witness commendably spoke with candor in stating 
that he would only be able to give his opinion about trans- 
mission of forces within the limit of his educational experi- 
ence. 

Although he had seen some wrecked Mercurys, he had 
not witnessed the accidents and did not have any knowledge 
of what had happened. His automotive experience was 
casual, obtained through social contacts with a friend who 
had a body shop and let him go along on emergency calls. 
He did not say whether any of the wrecks, Mercury or other- 
wise, involved front end or bumper impacts. In short, his 
testimony would have been at best mere speculation on the 
part of a man untrained and inexperienced in this art with 
no special connection with the subject matter of this case, 
namely, automobile bumpers, which set him apart from any 
other layman. 

It is well settled that the qualification of experts is a 
matter entirely for the discretion of the trial court and his 
decision is conclusive unless clearly erroneous. Stillwell 
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Manufacturing Co. v. Phelps, 130 U. S. 520 (1889); 
New Vork & Colorado Mining Syndicate & Co. v. Fraser, 
130 U. S. 611 (1889); Langham et al v. Blanchard, 246 
F. 2d 529 (5 Cir. 1957). 


In New York & Colorado Mining, the Supreme Court 
upheld the exclusion of the testimony of a witness about 
the fair rental value of a silver mill although he had been 
engaged in mining for 20 years, had been acquainted with 
gold mills enough to know what work they could perform 
and what they could earn, had been connected with one 
silver mill (the one in question), but “had no such knowl- 
edge of the marketable condition or rental value of such 
property as would render his opinion of any use to the jury 
beyond the merest guess or conjecture” (emphasis added). 
130 U. S. 611, 620. 


In Langham et al. the Court disqualified a witness who 
was to testify about the value of a sulphur plant when it 


was shown that he had never appraised an existing sulphur 
plant although he had participated in designing the plant 
in question and had previous experience in appraising chem- 
ical plants during a wartime period when such facilities 
were in short supply. 

Jogan’s qualifications are even more remote than those 
of the excluded witnesses in the above cases. He was with- 
out the requisite education and experience required to 
testify about transmission of forces in an automobile bum- 
per on impact. There was no showing that he had ever 
made a single such study in the past on any automobile 
bumper let alone the ones in question. 


In Salem v. United States Lines Co., 370 U. S. 31, 35, 
(1962), the court said “* * * the trial judge has broad dis- 
cretion in the matter of the admission or exclusion of ex- 
pert evidence, and his action is to be sustained unless mani- 
festly erroneous.” 
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The cases here and in the other circuits are in accord. 
Sher v. De Haven, 91 App. D. C. 257, 199 F. 24777 (1952), 
cert, denied 345 U. S. 936; Hamilan Corp. v. O'Neill, 106 
App. D. C. 354 (1959), 273 F. 2d 89; District of Columbia 
v. Chessin, 61 App. D. C. 260, 262, 61 F. 2d 523, 525 
(1932) ; Pollard v. Hawfield 83 App. D. C. 374, 170 F. 2d 
170 (1948) ; St. Joe Paper Co. v. United States, 155 F. 2d 
93 (5 Cir. 1946); Miller’s National Insurance Co. V. 
Wichita Flour Mills Co., 257 F. 2d 93 (10 Cir. 1958) ; 
A. Belanger & Sons, Inc. v. United States, 275 F. 2d 372 
(1 Cir. 1960) ; White v. Maryland, 106 F, 2d 392 (4 Cir. 
1939). 

The standard of review applicable to discretionary ac- 
tion is stated in Sher v. De Haven, 91 App. D. C. 257 at 
261, 199 F. 2d at 781 (1952). There the court said that 
where action is “largely discretionary” with the trial court, 
“& %& %* its action will not be set aside on appeal unless it 
was improvidently taken and affected the substantial rights 
of the parties.” 

Exclusion of this witness did not deprive appellant of 
expert testimony in the case. Harold Overman was quali- 
fied by stipulation and testified extensively as an expert 
witness on appellant’s behalf about the “forces operating 
on a bumper after impact”. There is no reason to assume 
Jogan would have testified differently from Overman and 
it can only be assumed that the excluded testimony would 
have been, at best, cumulative, certainly not contradictory. 

Appellant made no offer of proof as to the precise testi- 
mony Jogan would have given. Mr. Brick merely stated 
(JA 66): 

* * * “J think this man is qualified to tell you 
how force is transmitted and what would happen 
under impact conditions, and that is what we are 
going to have him testify to.” 


Having made no proper offer of proof, appellant has 
no basis for raising the issue of exclusion on this appeal. 
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Sorrels v. Alexander, 79 App. D. C. 112, 142 F. 2d 769 
(1944) ; U. S. v. Stoppelmann, 266 F. 2d 13 (8 Cir. 1959). 


In Sorrels the Court said: 


“There is nothing in the record to show what 
was intended to be elicited from the witness, or the 
time when the instructions were received,—whether 
at the time of writing the will, prior thereto or after 
that event. And because we do not know what evi- 
dence the witness would have given, there is a com- 
plete failure to show that the exclusion affected the 
substantial rights of the party in whose behalf it 
was offered. In such circumstances the error must 
be ignored. Rule 43(c), of Federal Rules of Civil 
Procedure, 28 U. S. C. A. following section 723c.” 


In the present case, there is a complete failure to show 
‘that the exclusion affected the substantial rights of the 
plaintiff. 


There Was No Abuse In Discretion In Excluding Shur’s 
Testimony On Reasonable Royalties 


The authorities cited and discussed in the preceding 
section of this Brief establish that the court’s ruling on 
whether a witness is qualified to testify as an expert before 
-a jury will not be upset unless it appears that there was 
an abuse of discretion. 

The court ruled that Shur was not qualified to testify 

‘as an expert in this case on reasonable royalites because 
his testimony would be speculative. His experience was 
in remote fields and he could not speak authoritatively on 
reasonable royalty in the present case. 


In Horvath v. McCord Radiator & Mfg. Co., 100 F. 
2d 326 (6 Cir. 1938) the court states the rule for determin- 
ing reasonable royalty at pages 335-6: 
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“In fixing damages on a royalty basis against 
an infringer, the sum allowed should be reasonable 
and that which would be accepted by a prudent 
licensee who wished to obtain a license but was not 
so compelled and a prudent patentee, who wished to 
grant a license but was not so compelled. In other 
words, the sum allowed should be that amount which 
a person desiring to use a patented machine and 
sell its product at a reasonable profit would be will- 
ing to pay.” 


In making such a determination it is proper to turn 
to agreements relating to similar subject matter in the 
same industry as was done in Enterprise Mfg. Co. v. 
Shakespeare Co., 141 F. 2d 916 (6 Cir. 1944) at 919. 

It is also customary to take the testimony of experts 
who are qualified as in Matthews v. Continental Roll & 
Steel Foundry Co., 121 F. 2d 594 (3 Cir. 1941) at 597-8. 

The statement in B. F. Sturtevant Co. v. Commissioner 


of Internal Rev., 75 F. 2d 316 (1 Cir. 1935) is authorita- 
tive and appeals to common sense (p. 323): 


“By legal standards it would seem extremely 
doubtful whether this witness qualified as an expert 
on values. The basis of such qualification is a knowl- 
edge of values placed upon similar property by per- 
sons dealing with it. He seems to have had no knowl- 
edge of that character, to have known nothing about 
market values or what was customarily paid for such 
property as he undertook to put a valuation on. Nor 
was he familiar with commercial conditions in the 
field to which the patents which he valued related. 
How patents could be valued without such knowl- 
edge we do not see. He knew what values he himself, 
acting for the government, had put upon enormous 
amounts of property of many different kinds, a very 
different sort of knowledge and experience from that 
which is required to qualify an expert on valuation 
to testify in court proceedings.” 
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We submit that experience in licensing patents on ap- 
pliances or radio switches hardly qualifies a witness to speak 
authoritatively on what reasonable prudent businessmen 
‘would do in the automotive industry where high volume and 
low profits are notorious. 

Shur’s testimony in this case would be pure speculation 
and would not be any more helpful to the jury than their 
own speculation. Certainly it was not an abuse of discre- 
ition to rule that his testimony should not be given to the 
jury. 


Appellant’s Testimony On Reasonable Royalty 


The court properly excluded any statement by appellant 
as to what royalty he would have accepted after the litiga- 
tion began. 
| The amount which the appellant would have accepted 
has no relevancy to the question of reasonable royalty. It 


‘would have been grievous error for the court to permit him 
to place such speculative testimony before the jury. 
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CONCLUSION 


The action of the District Court should be affirmed in 


all particulars. 
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| 
THE SOLE BASIS FOR THE DIRECTED VERDICT 


WAS THE ALLEGED LACK OF SUBSTANTIAL | 
RESILIENCE IN FORD'S GRILLE BARS 


Appellee's counterstatement of the case, pages 4-5, suggests 
that the accused infringing structures avoid Bennett's patent claims 
for a number of reasons; and appellee implies that the trial court 
directed a verdict against appellant for all of these supposed reasons. 


This is not the case. 
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The only question before this court involves the sufficiency of ap- 


pellant's proofs respecting the substantial resilience of the Mercury 


grille bars, for this was the sole structural feature questioned by the 


trial judge. 


The narrow basis for the trial court's dismissal is clearly appar- 


ent from the record. 


"The Court: | 


"Mr. Pollock: 
"The Court: 
"Mr. Pollock: 
"The Court: 


"Mr. Pollock: 
"The Court: 


Thus, the trial court said (JA 184-185): 
Your claim keeps using the language time 
after time 'substantially resilient’. 

That is correct, Your Honor. 

I can't forget those words. 

That is correct. 


And you are trying to convince the Court 
that this Plaintiff's Exhibit 5 is to be con- 
sidered as substantially resilient. That 
is your argument, isn't it? 

Yes, it is. 

I can't accept that." 


And, at JA 185, the trial judge made his reason for directing the verdict 
completely clear, saying: 


"The Court: 


"Mr. Pollock: 


"The Court: | 
"Mr. Pollock: 


"The Court: 


If the Court should conclude from the evi- 
dence in the case that reasonable men 
could not differ on the question of substan- 
tial resilience, as a matter of law, the 
Court must conclude that the patent of Ben- 
nett might be substantially resilient but the 
bar used and designated as Plaintiff's Ex- 
hibit No. 5, is not substantially resilient. 
Therefore, there is a great difference be- 
tween the idea of both patents. 


If the Court should conclude that reason- 
able men could not differ -- 


I have to take it away from the jury. 


You would have to take it away from the jury. 
But I don't think the Court should reach that 
conclusion simply because reasonable men -- 


I might shorten this whole thing and tell you 
that the Court has reached that conclusion. 
You may argue further if you want." (Em- 
phasis added.) 


OTHER ALLEGED STRUCTURAL DISTINCTIONS 
RAISED BY FORD'S BRIEF INVOLVE QUESTIONS 
OF FACT STILL TO BE DETERMINED BY THE JURY 
Appellee's discussion of alleged structural aifferences between 
the Bennett and Ford systems, other than grille bar "resilience", mere- 
ly confuses the real issue on cnis appeal. 


Thus, while Ford's brief questions whether the Ford grille bars 
can be said to extend "across the front face of the lower bumper", or 
whether they are "in frictional engagement therewith", or whether they 
are associated with "readily disengageable elements", or whether they 
can be said to be "connected at their lower ends to the chassis of the 
automobile", these questions are all completely beside the point in the 
present posture of this case. Appellant has submitted evidence showing 
that all of these claim limitations are present in Ford's system, and a 
final determination of the factual issues thus raised has yet to be made 
by the jury. 


Moreover, Ford completely ignores the fact that, even if there are 

structural differences, the Ford structure may still be found to be the 

equivalent of Bennett's arrangement, and, therefore, to infringe. Thus, 
Ford's brief argues that certain curved lower portions of! the Bennett 
grille bars are not provided in the grille bars of the accused Ford bump- 
er system; and Ford contends, therefore, that the Ford grille bars should 
not be treated as "connected at their lower ends to the chassis of the auto- 
mobile’. It is Bennett's position, however, and considerable testimony 
has been submitted in support thereof, that the same type of chassis con- 
nection is provided in the Ford structure by means of certain straight, 
horizontal straps which extend from the inner connection of the grille 
bars and lower impact barrier rearwardly to the automobile chassis. It 
is Bennett's further contention that, while this two-piece’ ‘arrangement 
for interconnecting the lower ends of the grille bar is somewhat weaker 
than the one-piece bar arrangement shown in the Bennett patent, the es- 
sential purpose of the two-piece chassis connecting structure is still the 
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same, i.e., to transfer forces from the grille bars to the lower impact 
barrier and thence to the chassis; and Bennett further contends that cer- 
tain diagonal braces are provided to the chassis as part of the Ford 
bumper system which assist in this force transfer and which so strength- 
en the overall structure as to effect a fully equivalent arrangement. 


At the very least, therefore, the difference between Ford's two- 
piece chassis interconnection at the lower ends of the grille bars, and 
Bennett's one-piece connection, raises the factual question as to whether 
or not Ford's type of chassis connection is the equivalent of Bennett's. 
In the case of Graver Tank & Mfg. Co. v. Linde Air Products Co., 339 
U.S. 605, cited by Ford itself, the Supreme Court has stated (at pages 
609 - 10): 


"A finding of equivalence is a determination of fact. 
Proof can be made in any form: through testimony of ex- 


perts or others versed in the technology; by documents, 
including texts and treatises; and, of course, by the dis- 
closures of the prior art. Like any other issue of fact, 


final determination requires a balancing of credibility 
persuasiveness and weight of evidence." (Emphasis added.) 


Indeed, it is pertinent to note that since Ford has not even com- 


menced its proofs 'as yet, no prior art has yet been submitted. A deter- 
mination of the factual question of equivalency depends in large measure 
on what the prior art shows. In Graver Tank, supra, the Supreme Court 
stated, at page 609: 
"What constitutes equivalency must be determined 
against the context of the patent, the prior art, and the 
particular circumstances of the case." 
This consideration is further discussed in Specialty Equipment & Mach. 
Corp. v. Zell Motor Car Co., 193 F.2d 515, 519-20 (CA-4, 1952) wherein 
the Court, citing still further Supreme Court cases, stated: 
"Consideration of the prior art is important not only 
on the question of validity but also on the question of in- 
fringement, for the range of equivalents, which goes to 


the scope to be accorded the claims, depends in large 
measure upon what is disclosed by the prior art.” 
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In the present posture of the case, therefore, all the factual argu- 
ments raised by Ford, other than those involving resilience of the grille 
bars, still await Ford's proofs in support thereof, as well as Ford's 
proof of the prior art; and further await factual determination by the 
jury. Ford should not be permitted to preclude jury consideration of 
all these other factual questions, and the factual determination of equiv- 
alency, on the basis of the very narrow ground used by the Court below 
in withdrawing the case from the jury. | 


THE EVIDENCE OF RECORD, AND FORD'S own 
TEST REPORTS, ESTABLISH THE SUBSTANTIAL 
RESILIENCE OF THE MERCURY GRILLE BARS 
Appellant's Brief, pages 3-4, establishes that Bennett and his ex- 
pert witness both testified at length regarding the resilience of the Mer- 
cury grille bars; and numerous references to the record are given show- 
ing not only the very appreciable testimony which was adduced on this 
point, but also establishing that demonstrations were conducted to fur- 
ther prove the point. This evidence, it is submitted, was substantial, 
and requires submission of the "resilience" question to thé jury. 


Ford, in commenting on their grille bar resilience, suggests that 
the expert Overman testified that the deflections in the order of only one 
ten-thousandths of an inch (see appellee's brief pages 9 and 25) occur 
in the Ford grille bars; and Ford implies that such small deflections 
prove that the grille bars are not substantially resilient. This alleged 
"testimony" as to one ten-thousandths of an inch was not given by the 
expert, however, but was actually given by Ford's own counsel; and the 

witness actually said that the deflections "would be more than that"' sug- 
gested by Ford's counsel. Thus, see JA 132: 


‘BY MR. CHAPPELL: 
* * * * * | 


"Q. Well, in this particular structure that we have con- 
fining yourself just to the upper portion, let uss 
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assume we have a force applied to the upper bumper, 
and how much will this two and a half inch portion 
bend before it has passed the elastic limit? 


"A. Well, I didn't compute that, sir, but it would be a 
small fraction of an inch. 


"Q, About one ten-thousandths of an inch, would you say? 


"A, would say, it would be more than that, just guessing 


Ford's brief, pages 9 and 25, in commenting on the alleged testi- 
mony of a one ten-thousandths of an inch deflection, thus actually dis- 
torts the record. Indeed, Ford's own test reports, e.g., BSL-901 (see 
appellant's brief, page 4), show that resilient deflections of between 
five-sixteenth of an inch and one-half inch can actually occur in the Ford 
grille bars, i.e., deflections having a magnitude several thousand times 
as great as that incorrectly assumed by Ford's counsel during his ques- 
tioning of Overman. These Ford test reports were duly proffered; were 
improperly excluded; and the resilient deflections established therein 
were ignored by the trial court in preference to an erroneous and unsup- 
ported assumption by Ford's counsel regarding a supposed one ten-thou- 
sandths of an inch deflection. 


THE FORD TEST REPORTS 
SHOULD HAVE BEEN ADMITTED 

Appellant's brief, pages 10-11, sets forth a number of reasons 
supporting the propriety and pertinence of the Ford test reports, ex- 
cluded below. In justification of this exclusion, however, appellee's 
brief, pages 11-12, now sets forth some supposed differences between 
the test bumpers and so-called "production" bumpers. It is appellant's 
position, however, that these supposed differences, even if they do exist, 


are in no way material. 


By way of example (see Ford's brief, page 11), appellee states 
that the bumper structures tested in the first report, BSL-685, dated 
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May 16, 1951, "did not have hangers or struts like those in the accused 
bumpers". However, Ford's brief nowhere suggests that the supposed 
changes in the "hangers or struts" in any affect the validity of the test 
results. Report BSL-685 is entitled "Comparative Tests of 1950 and 
1952 Mercury, Lincoln, and Lincoln Cosmpolitan Front Bumpers”. It 
appears on its face to involve a 1952 Mercury production bumper; no- 
where says that the bumper was in any way experimental; does not even 
mention the assumed changes in the "hangers or struts” now stressed 
by appellee; and gives no significance to these changes, if they did in 
fact exist. This test report shows very significant deflections at var- 


ious portions of the 1952 Mercury bumpers under test; and lin discuss- 


ing the results of the test (report page 3 of 16) states: 


‘As shown in sketches A and B the 1952 bumpers dif- 
fered drastically from the 1950 bumpers. * * * 


"Both 1952 bumpers were better than 1950 with jack- 
ing loads. This is considered important. The small dif- 
ferences in horizontal deflections for front and center 
loads is much less important. It is considered that the 
1952 designs are essentially superior to the 1950 designs." 

In short, this particular test report, which appears on its face to involve 
a 1952 Mercury production bumper, compares the deflections which occur 
in that bumper with deflections in earlier 1950 bumpers; stresses that 
the 1952 designs "differed drastically" from the 1950 designs; and states 
that the 1952 design is "essentially superior" to the 1950 design. All of 
this is pertinent, for it is Ford's unique argument that the accused Ford 
bumper system does not infringe, since the Ford bumper system alleged- 
ly gives no significant protection to the car or its occupants. (For ex- 


ample, see Ford's brief, page 26). | 


In commenting on the second report, BSL-729, dated June 28, 1951, 
appellee states that certain upper arms in the bumper tested were thick- 
er, and that certain upper arms were below the minimum hardness speci- 
fication, of the accused bumper. Again, there is no suggestion that these 
supposed differences are in any way material to the test results achieved 


8 


or the conclusions made. Merely by way of example, this particular re- 
port, at page 4 of 22, states: 
"As a very general observation relative to the 1952 

bumper design it is apparent that the bulk of the hangers 

support the lower impact bar while the upper bar, due to 

its protuberance, will make the initial contact with almost 

any obstancle. In most cases, short of crash conditions, 

all of the energy of impact will be applied to the upper bar." 
This statement fully corroborates Plaintiff's contention that the 1952 
Mercury bumper structure is the same as that contemplated in his pat- 
ent, i.e., that the bumper has an "upper impact bar"' and a "lower im- 
pact bar"; the upper bar protrudes forwardly of the lower bar so as to 
make initial contact with obstacles; and forces are first absorbed in 
the upper bar, i.e., the force absorption and transfer is the same as is 
contemplated in the Bennett patent. These conclusions as to the con- 
figuration of the Mercury bumper structure, the relative positioning of 
parts therein, and the way that forces are absorbed sequentially there- 


in, is in no way altered by the supposed structural differences now 


stressed by appellee regarding the "thickness" of certain parts and their 
"hardness". 


The third report, BSL-908 dated November 27, 1951, further con- 
firms that the force transfer in the accused Mercury bumper is precise- 
ly the same as is contemplated by Bennett's patent. This particular re- 
port, at page 4 of 14, states that: 

"Rigidity of the upper bar under rearward loading may 

be considered to be a direct function of the torsional rigidity 

of the lower section and the bending rigidity of the connec- 

tion, which consists mainly of the bumper guards and the 

grille bars. With the grille tie bar assembly removed, vir- 

tually all of any rearward load applied to the upper bar is 

transmitted through the bumper guards to the lower section." 
In short, the report confirms the importance of the grille bars used in 
the Mercury bumper; confirms that they are resilient by speaking of 
their "torsional" and "bending" properties; and further describes the 
precise force transfer which characterizes Bennett's structure, i.e., 
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from the upper bar through the bumper guards to the lower impact bar, 


thereby fully supporting Bennett's views as to the complete identity, or 
at least the equivalency, of the two structures. Indeed, this same re- 
port, at page 5 of 14, further discusses the force transfer in the accused 
Mercury bumper, and also establishes that the connection between the 
Mercury vertical grille bars and the lower impact barrier is "readily 
disengageable", precisely as contemplated by Bennett's claims. 


Appellant, in justifying the exclusion of this third report, BSL-908, 
states that certain welded clips were eliminated when the bumper bars 
were connected to the arms, and that the arms and back bar of the bump- 
er under test "were of different design". However, these changes, if 
they were present, are entirely immaterial to the force transfer and the 
bumper operational features discussed above. | 


The fourth report, BSL-908-1 dated January 31, 1952, is alleged 
to be immaterial since certain welded clips used in the 1952 production 
bumper were omitted in the test bumper. The omission of these clips 
was found to result in a structure having "inadequate rigidity to protect 
the front sheet metal parts and adequate properties to protect the frame". 
This conclusion is highly significant, for the production bumpers did did 
have the clips which were omitted from the tested bumper; and, there- 
fore, the production bumpers were adequate to protect the sheet metal 
parts and did have adequate properties to protect the frame. Indeed, 
this particular report, as well as those other reports which note express 
differences between the bumper under test and actual production bumper, 
are all highly pertinent to a full appreciation of the importance of those 
features which were incorporated in the production bumper. The im- 
portance of various particular production bumper constructional features 
is most graphically shown by comparison with very similar bumpers not 
having those particular features. 


The fifth report, BSL-901 dated May 8, 1952, involves a test on the 
1952 Mercury grille bars themselves, and has been mentioned previously. 
This report establishes the very significant resilient and torsional 
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deflections which are achieved in the grille bars when forces are applied 
thereto. Thus, the report states (page 2 of 5): 


"As mounted in this manner, the specimen had a nat- 
ural frequency of about 42 cycles per second. The vibra- 
tion thus obtained was essentially torsional in nature, giv- 
ing a fore and aft displacement of 5/16" at the top of the 
grille bars, The motion was such that no loosening of the 
clamps should have been expected. Continuation of the 
test well beyond five million cycles failed to produce any 
noticeable result except to lower the natural frequency 
somewhat. 


"The test setup was then revised in an attempt to pro- 
duce greater vertical accelerations in the grille bars. The 
dummy arms were turned 90 degrees and bolted to the top 
of the fixture in order to reduce the vertical bending rigid- 
ity. The 'MB' vibrator and the stroking rod were inclined 
so as to produce a linear rather than a torsional vibration. 
As mounted in this manner, the specimen had a natural fre - 
quency of about 17 cycles per second, and a displacement 
of .50 inch was obtained. This test was operated for 2.5 
million cycles. 


"No impact tests were conducted since work on the 
project was cancelled due to lack of further interest in the 
design. It is understood that a competitor holds conflicting 
patents."" (Emphasis added). 
This report thus establishes that "torsional" displacement are achieved 
in the grille bar when forces are applied thereto; and that these displace- 
ments are several thousand times the displacements erroneously postu- 


lated by Ford's counsel. 


Appellee justifies the exclusion of this report by stating that the 
attaching clamp used in the test differed from that used in production 
bumpers. However, the report itself states, at page 3 of 5, that "neither 
of the clamps loosened noticeably". Therefore, the difference in the 
clamping means is wholly immaterial to the significance of the test re- 


sults; for the clamps used in the tested structure performed in precise- 


ly the same way as the clamps on the production structure, i.e., they 
held the grille bars in firm contact with the lower impact bar, without 
loosening. 
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Appellee further alleges, in commenting on BSL- 001 (Ford's brief 
page 12) that the grille bars themselves didn't flex, but that the "entire 
test assembly" was displaced. The report, however, fails to support ap- 
pellee's contention. It says nothing about the entire test assembly being 
displaced. To the contrary, the only displacements mentioned in the re- 

port occurred "at the top of the grille bars", and the only "vertical ac- 
celerations" mentioned in the report occurred "in the grille bars". On 
its face, therefore, the report states that the grille bars experience tor- 
sional deflections; and these deflections, according to this report, are 
several thousand times greater than those suggested by Ford's counsel. 


Still further pertinent statements relating to the structure and 
operation of the accused bumper systems can be found in the various 
reports discussed herein; and the preceding discussion is merely exem- 
plary of certain pertinent features of the reports. It is submitted that 
these reports, taken individually, and together, fully corroborate Plain- 
tiff's contentions regarding the structure and operation of the accused 
bumpers, and establish the clear infringement of the accused Ford bump- 


er system. The exclusion of these reports was error. 


THE OTHER EXCLUDED EVIDENCE 


Attention is invited to appellant's main brief regarding the perti- 


nence of the Jogan and Shur expert testimony. It is submitted that each 
of these men, by reason of their experience, should have been permitted 
to testify. Appellee's arguments are in no way inconsistent with this 
position; and, in effect, merely go to the weight of the testimony rather 
than to the admissibility thereof. | 


By way of example, appellee admits that Jogan had much practical 
experience in catapulting and braking situations and that he had further 
examined hundreds of wrecked automobiles including wrecks of the var- 
ious car models involved in the instant suit. Appellee’ s primary conten- 
tion regarding Jogan is that he had not had a formal engineering education; 
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but this is no way alters the fact that expertise may be obtained by prac- 
tical experience, Bratt v. Western Airlines, 155 F.2d 850. Such is the 
case with Jogan. 


In respect to Shur, appellee apparently admits that Shur had had 
very considerable experience in license negotiations, and merely argues 
that he had had no experience in license negotiations involving automo- 
bile bumpers. Appellee does not deny, however, that there is no such 


thing as a "bumper royalty" expert. In effect, therefore, appellee ar- 


gues that the automobile industry, by refusing to take licenses under any 
bumper patent, can immunize itself against liability for bumper patent 
infringements, since the industry can thereby eliminate all probative 
evidence as to the worth of such a patent. 


Ford's brief, page 38, speaks of the fact that reasonable royalties 
in the automotive industry allegedly present a very special problem 
since the automotive industry is "notorious" for high volume and low 
profits. That same industry, however, is also "notorious" for its re- 
fusal to accept patent licenses. See, for example, Parker Rust Proof Co. 
v. Ford Motor Company, 23 F.2d 502 ,506 (D.C., E.D., Michigan, S.D., 
1928). The automotive industry, and Defendant Ford, is therefore hard- 
ly in a position to argue that only a person experienced in licensing auto- 
mobile "bumper" patents should be permitted to testify; for the industry 
itself has eliminated all such persons by its consistent refusal to take 


patent licenses. 


Finally, Bennett's proposed testimony regarding a desired increase 
in royalty after being forced into litigation is fully supported by prior de- 
cisions cited at pages 13-14 of appellant's brief. Appellee cites no con- 
trary decisions, and merely argues that such testimony would be specu- 
lative. The entire question of reasonable royalty, however, is largely 
"tspeculative" since it requires a determination of what the parties would 
have agreed upon, even though the parties never actually negotiated or 
agreed on anything. Nevertheless, such a determination is one of fact, 
for decision by a jury; and in making that decision it is entirely proper 
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for the jury to know that Bennett would ask a higher royalty now that he 

has been forced into litigation. Such a request for a higher royalty is 
sanctioned by the case law and is a factor which should be paconestence 
when the jury determines reasonable royalty. 


In objecting to such testimony by Bennett, Ford reduces the pre- 
sumed negotiations to a one-sided affair, i.e., "what would Ford have 
agreed to pay?", with Bennett's wishes being allegedly immaterial. 

And, by the same token, appellee in effect contends that it should be 
permitted to "infringe with impunity even if it has no license, and then 
when found to be an infringer, pay only that which a license would have 
required.” Cf. Otis Elevator Co. v. John W. Kiesling & Son, 87 F. Supp. 
408, 412. Having refused a license, however, and having forced Bennett 
to litigate, Ford should be prepared to pay the higher royalty which is 
sanctioned by precedent, and which would be sought in the circumstances 
by Bennett. 


CONCLUSION i 


For the reasons given above, and in applicant's main brief, it is 


submitted that the decision below should be reversed. 
Respectfully submitted, 


ALBERT BRICK 
1010 Vermont Avenue, N.W. 

Washington, D. C. | 

Of Counsel: SAMUEL INTRATER| 
BRICK AND INTRATER 1010 Vermont Avenue, N.W. 


1010 Vermont Avenue, N. W. Washington, D. C. 
Washington 5, D. C. 
ELLIOTT L POLLOCK 


MOORE, HALL AND POLLOCK 904 Ring puaaings 
904 Ring Building Washington, D 
Washington, D. C. Attorneys for Appellant 
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JOINT APPENDIX 


[ Filed January 31, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NORMAN BENNETT 
9900 East Bexhill Drive 
Kensington, Md., 


Plaintiff, 
vs. CIVIL ACTION NO. 221-'57 
FORD MOTOR COMPANY 
a corporation 
Wyatt Building 
Washington, D. C., 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant. 


COMPLAINT FOR INFRINGEMENT OF PATENT 


1. This is an action under the patent laws of the United States, 
particularly Sections 271 and 281 of Title 35, U.S. Code. Jurisdiction 
of this Court vests by reason of the provisions of Sections 1338 and 
1400 of Title 28, U. S. Code. 

2. The plaintiff is a citizen of the United States and of the State 
of Maryland. | 

3. The defendant is a corporation organized and existing under 
and by virtue of the laws of the State of Delaware but has a regular and 
established place of business within the District of Columbia. 

4. On December 2, 1948, the plaintiff, having then made new 
and useful improvements in automobile bumpers and not being 
precluded from a patent on the same by any statutory bars, filed in 
the United States Patent Office an application for patent | on the same, 
such application was duly and regularly prosecuted by him and on 
February 12, 1952, eventuated into Patent No. 2,585, 530. The patent 
was granted to the plaintiff and since that time he has been the sole 
owner of the same and has granted no licenses thereunder . 


5. The defendant, having knowledge of but with total disregard 
for the plaintiff's right under his patent, has, for some time prior 
hereto and since the date of the patent, infringed the same in the 
District of Columbia and elsewhere in the United States by making or 
causing to be made, or using or causing to be used, or selling or causing 
to be sold, automobile bumpers of such construction as to be within 
the scope of the plaintiff's patent; and, according to recently published 
statements purporting to have emanated from the defendant, has sold 
motor vehicles in excess of five hundred thousand (500,000), 


specifically five hundred fourteen thousand and fifteen (514,015), 


equipped each with the accused bumper, and thus has realized profits 
therefrom which rightfully belong to the plaintiff in the form of 
royalties which may be reasonably computed at One Dollar Seventy 
Five Cents ($1.75) per unit. 

6. Not having himself manufactured automobile bumpers 
according to his patent, nor having authorized anyone else to do so, 
there was no use, by the plaintiff, of the statutory patent notice, but 
the defendant has had not only constructive notice of the plaintiff's 
patent but had knowledge of the invention prior to the grant thereof 
and actual knowledge since the grant by notification from the plaintiff, 
not only by correspondence but by word of mouth as well. 

THEREFORE, the plaintiff demands judgment against the 
defendant for such infringement and damages in the amount of 
Eight Hundred Ninety Nine Thousand Five Hundred Twenty Six 
Dollars and Twenty Five Cents ($899,526.25), plus the costs of this 
suit; and the plaintiff invokes the Court, in his discretion, in view 
of the intentional and deliberate character of the infringement, to 
increase the damages to an amount not exceeding three (3) times 
the damages found by the verdict, and to award the plaintiff a reason- 
able attorney's fee, under the provisions of sections 284 and 285 of 
the Patent Act of July 19, 1952 (U.S. Code, Tit. 35, Secs. 284 and 285). 


/s/ Albert Brick 

/s/ Samuel Intrater 

/s/ Francis G. Boswell 

Attorneys for Plaintiff | 
* * * | 


Plaintiff Demands Trial by Jury. 


/s/ Albert Brick 
[Certificate of Service] 


[ Filed March 28, 1957] 
ANSWER 
Defendant, Ford Motor Company, answering the complaint of 
Norman Bennett, as amended on February 28, 1957, pleads to the 
respectively numbered paragraphs thereof as follows: 
I. Defendant admits that this action is brought under Sections 

271 and 281 of Title 35 of the United States Code but denies the 
infringement under such Title of any patent and denies that jurisdic- 
tion vests in this court by reason of the provisions of Sections 1338 
and 1400 of Title 28 of the U. S. Code. | 

Il. The defendant has no information on which to form a belief 
as to the matters set forth in paragraph 2 and therefore leaves 
plaintiff to his proof. 

Il. Admitted. | 

IV. Defendant is without knowledge as to the truth of the allega- 
tions in paragraph 4 relating to the filing, prosecution, and ownership 
of any patent application resulting in the issuance of U. S. patent 
2,585,530, or of the ownership of U.S. patent 2, 585, 530, or of any 
licenses thereunder and, therefore, denies each and every allegation 
in paragraph 4 with respect thereto but defendant admits ‘that it has 
geen what purports to be a copy of such patent. Defendant denies that 
plaintiff made any new and useful improvements in automobile bumpers 
disclosed in or covered by such patent and denies that such patent is 


not precluded by statutory bars. 


V. Defendant denies each and every allegation of paragraph 5 ex- 
cept that it admits that it has sold in excess of 500,000 of its 1952 and 
1953 model Mercury cars. 

VI 

Defendant is without knowledge as to the truth of the allegations of 
paragraph 6 relating to manufacture and statutory patent notice and leaves 
the plaintiff to his proof. Defendant admits the receipt of a written notice 
of infringement on January 23, 1955, but denies that any other notice re- 
quired by statute has been given. 

Further answering the complaint and as affirmative defenses to 
such complaint, defendant alleges that: 

vo 

No claim of! the patent in suit has been infringed by defendant. 

vo 

Said Patent #2,585,530 is invalid and void because the patentee of 
such patent is not the original and first inventor of the alleged invention 
described and claimed therein. Such invention, in all of its material-and 
substantial parts, was invented, known to and used by others prior to the 
alleged invention or discovery thereof by the patentee, was patented and 
described in printed publications in this and foreign countries before the 
patentee's alleged invention or discovery thereof and more than one year 
prior to the filing date of the patent application that matured into said 
patent. 

1.4 

The patents and printed publications referred to in paragraph 6, 

insofar as they have been ascertained at present, are those cited in the 


file wrapper of the patent in suit and those listed below: 


Automotive Industries, v. 83, p. 304 
Chilton Co., (Inc.), Philadelphia, Pa. 
1941 Desoto. 
Automotive News, September 29, 1941, pp. 1 and 8 
Automotive News, Detroit, Michigan 
1942 Desoto. 
Automotive News, October 6, 1948, pp. 1 and 5 
Automotive News, Detroit, Michigan 
1942 Oldsmobile 
Others will be pleaded as they are ascertained. 


The instances of prior invention, prior knowledge and use by 
others, and prior public use and sale referred to in paragraph 6, 
insofar as they have been ascertained at present, are those set forth 
in the file wrapper of the patent in suit and those listed below: 

General Motors Corporation, Detroit, Michigan 

Chrysler Corporation, Detroit, Michigan 
Others will be pleaded as they are ascertained. 

xi | 

The patent in suit is invalid and void because, in view of the 
knowledge of those skilled in the art and the state of the art existing 
prior to the alleged invention, no invention was required to devise the 
alleged invention described and claimed in such patent. 

x 

The claims of the patent in suit are invalid because they are 
broader than the purported invention and include within their scope 
subject matter well within the prior knowledge and mechanical skill 
of those skilled in the art. 


xm 
The patent in suit is invalid and void because it fails to comply 
with the requirements of Section 112 of Title 35 of the U. Ss. Code. 


The description and disclosure of the alleged invention in said patent 


are vague, indefinite and incomplete and are not sufficiently clear, 
concise and exact to enable persons skilled in the art to use and 
practice the alleged invention or to determine the scope of the claims 
in said patent. 
XIV 

The patentee of the patent in suit, in the course of the proceed- 
ings in the Patent Office resulting in the grant of said patent, limited 
and confined the scope of said patent and its claims in order to obtain 
the grant thereof over the objections of the Patent Office, and plaintiff 
is now estopped from asserting a broader construction of such 
claims or a construction thereof broad enough to Benes defendant's 


product. 


The alleged invention, shown and claimed in said patent is 
not new and useful as required by Section 101 of Title 35 of the 
U. 8. Code and is therefore invalid and void. 

XVI 

The alleged invention described and claimed in the patent in 
suit is substantially different in material respects from any invention 
indicated, disclosed or described in the original application therefor 
and said patent is therefore invalid and void. 

Xvil 

The complaint does not allege facts as to venue sufficient to 
confer jurisdiction upon this Court under the patent laws of the United 
States. 

WHEREFORE, Defendant prays 

1. That this Court grant and enter a judgment that defendant 
has not infringed and does not infringe United States Patent 
#2,585,530 and that said patent is invalid and void. 

2. That the complaint be dismissed. 

3. That the costs of this action be assessed against the 
plaintiff. 

4. That defendant have such other and further relief as is just, 


including reasonable attorney's fees. 
BACON & THOMAS 


By /s/ Leo A. Rosetta 
Attorneys for Defendant 
/s/ Robert G. Harris 
Of Counsel 
Dated March 28, 1957 


[ Certificate of Service] 
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- The present invention relates to improvements 
dm automobile bumper end grille structures. 

One of the important objects of the present in- 
vention resides in the provision of a structure 
that will eliminate the use of an expensive grille 
construction and includes lower and upper hori- 
zontal bumper members. 

Another object of importance is to provide a 
new and novel grille bar structure for association 
with the upper and lower bumper members. 

A further object is to provide an upper hori- 
zontal bumper member that is resiliently sup- 
ported above and forwardly of the lower horizon- 
tal bumper member, whereby said upper bumper 
member will initially receive the impact. 

A still further object is to provide an upper 
horizontal bumper member and its grille-form- 
ing supporting bars which may be readily and 
easily attached on the front of an automobile for 
association with the conventional lower bumper 
acd this without necessitating any changes of the 
automobile. 

Sti another object is to provide a structure of 
the above mentioned character that will enhance 
the beauty and modern style of the automobile 
on which it is mounted. 

Another object of the invention is to provide 
a multi-bumper e¢rille structure which will be 
strong and durable, yet inexpensive and at all 
times positive and efficient in carrying out the 
purposes for which the structure is designed. 

Other objects and advantages will become 2p- 
parent from the following description, when 
taken in connection with the accompanying 
ecrawings. 

In the accompanying drawings forming a part 
of this specification and in which like characters 
designate corresponding parts throughout the 
several views: 

Figure 1 is a perspective view of an automobile 
showing my multi-bumper grille structure 


teken on 
the Mno 5—S of Figure 3. 


the vertical grille bar, taken on the line 6—6 of 
Figure 3. ' 

Figure 7 is a detail sectional view showing the 
manner in which the rubber lined bracket en- 
gages over the upper edge of the lower horizontal 
bumper member. ' 

Figure 8 is a perspective view of 'a modification 
of my multi-bumper grille,and 

Figure 9 is a sectional view through the upper 
and lower horizontal bumper bars showing the 
manner in which the dummy vertical grille bar 
dis associated with said bumper bars. 

In the drawings, the numeral ! designates the 
conventional horizontal bumper member that is 
supported across the front of the automobile A 
by the brackets 2, the inner or rear ends of which 
are fastened to the chassis frame'3 in the usual 
manner. For the purposes of the present inven- 
tion, this bumper member is designated as the 
lower bumper member. i 

Forming a salient part of the present invention 
is the upper horizontal bumper ‘member 4. This 
upper bumper member is substantially U-shaped 
in cross section and a reinforcing U-shaped girder 
5 is secured on the inside of the bumper mem- 
ber 4 in any suitable manner, preférably by weld- 
ing. ' 

The upper bumper member 4 decreases grad- 
ually in width from its central portion to its outer 
ends, the outer end portions § forming side wings 
that are adapted to be disposed against the re- 
spective sides of the automobile fenders, in the 
manner as clearly shown in Figure:1. 

The upper horizontal bumper member may be 
formed of any suitable gage metal, and by reason 
of the tapered formation the forward edge por- 
tions diverge from the central portion of this 
bumper member. 

Also forming an important part of the present 
invention are the resilient vertical grille bars 1. 
These grille bars are formed of|heavier metal 
than that from which the upper bumper member 
& 4s formed. Two of such grille bars are em- 
ployed. 

Each grille bar is of curved formation and is of 
various cross sectional shapes at |diferent parts 
thereof. The inner lower end of each grille bar 
is flattened as indicated at & and bolt receiving 
openings 9 are formed in the flattened ends 8 
whereby said ends may be bolted tb the respective 
chassis frame 3 as at 10. 

The intermediate portion of the grille bar is 

rounded in cross section as indi- 


substantially 
Figure 6 is a further transverse section through 55 cated at 11, while the upper portion of each grille 
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2 
bear fs only sliightiy curved in cross section as 
shown ot {2 in Ficure 4. 

The intermediate portions of the grille bars ex- 
tend vertically across the front face of the lower 
horizonts! bursper member {. 

The upper extremity of each grille bar is fist- 
tened and is disposed latcrally to provide a for- 
wardly extending flange $3, as clearly shown in 
Figure 3 of the drawings. 

The flange §3 projects beyond the outer face 
of the slightly curved portion {2 of each grille 
bar and is disposed within the U-shaped re- 
inforcing girder 5. Suitable fastening mcans té 
extend through the U-shaped girder 5, the anges 
{3 anc the bottom portion of the upper bumper 
member 4. 

In this manner, the upper horizontal bumper 
member 6 will be supported by the resilient verti- 
cal grille bars forwardly and eppreciably avove 
the lower horizontal bumper member $, as also 
clearly illustrated in Figure 3 of the crawings. 

The vertical grille bars 7 will be of such height 
as to support the upper horizontal bumper mem- 
ber & just below the headlights on the automoblic 
end further, by the use of these vertical bars, 
the use of an expensive front grille structure can 
be eliminated. 

A hook shaped clip {5 is carried by the interior 
of the slichtly curved portion {2 of each grille 
bar and the upper end cf these clips engage over 
the upper edge of the lower horizontal bumper 
member !. A rubber liner {6 is associated with 
each clip to space the metal of each clip from 
the lower bumper member, thereby eliminating 
metal to metal contact. 

With the parts mounted as shown, it will be 
apparent that the upper horizontal bumper 
member 4 will initially receive any impact causce 
as 2 result of 2 collision, before the vertical grille 
bars and the lower horizontal bumper member 
are contacted. 

Purther, the lower horizontal bumper member 
will coact with the resilient vertical grille bars 
to absorb the shock which may ‘result as an out- 
come of the impact received by the upper hori- 
zontal bumper member. 

Upon impact, the upper bumper member wih 
move rearwardly and the vertical grille bers will 
flex at the contact area with the lower bumper 
member, the latter serving as a fulcrum. The 
vertical grille bars will slide slightly upward over 
the outer face of the lower bumper member and 
impart a compressive force to the lower bumper 
member supporting brackets. 

Thus, my muilti-bumper grille structure will af- 
ford the maximum amount of protection for the 
front of the automobile. 

By reason of the tapering front structure of 
the upper horizontal bumper member, the sami 
will have 2 tendency to cause the colliding blow 
to glance off to the side. a 

If desired, the side wings may be braced by at- 
taching brace rods thereto and such brace rods 
can be secured to the chassis or to the underside. 
of the respective fender. 

In Figure $ I have shown a modification of the 
structure, wherein, instead of forming the side 
wings of the upper horizontal bumper member 
integral with the body portion! thereof, the side 
wings {7 are separate units and may be cetach- 
ably commected to the respective ends of the 
bumper member {@ by suitable fastening ele- 


macats 13. ' 


A series of spaced openings 20 are formed in 
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the end portions of the bumper member {8 to 75 
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permit adjustment of the side wings 17 depend- 
ing on the width of the hood and fenders of the 
automobils. 

Also, if desired, one or more dummy vertical 
grille bars 24 may be secured between the upper 
and lower horizontal bumper members in: any 
suitable manner. 

As shown in Figure 9, the dummy vertical 
Grille bar 2i ts secured at its upper end to the 
upper horizontal bumper {3 by a bolt. The dum- 
my vertical grilie bar is of substantially the same 
shape as the vertical grille bars 7, except that the 
lower end of the dummy grille bar terminates 
adjacent the lower ecse of the lower horizontal 
bumper 2. The lower portion of the dummy grille 
bar bears against the front face of the lower 
bi 


impor. n 


per. 
The verticai grille bars will compress the lower 
horizontal bumper upon an impact being re- 
ceived by the upper horizontal bumper. 

Tne channeleshaped upper bumper member 
wiil form an air scoop and may also serve as a 
support for auxiliary lights. 

While I have shown the preferred embodiment 
of my invention, it is to be understood that vari- 
ous changes in the size, shape and arrangement 
of parts may be resorted to without departing 
from the spirit of the invention and the scope of 
tke appended claims. 

Having thus described my invention, what I 
claim is: 

1. In combination with an automobile having 
& lower horizontal bumper, an upper horizontal 
bumper for disposition directly below the head- 
lights of the automobile, substantially resilient 
vertical grille bars connected at their lower encs 
to the chassis of the automobile and at their 
upper ends to the upper horizontal bumper, sald 
vertical grille bars having their intermediate 
portions extending across the front face of the 
lower horizontal bumper and at al! times in fric- 
tional engagement therewith, and clamping 
means carried by the vertical grilie bars for en- 
gagement with the lower bumper, said clamping 
means being readily disengageabdle trom the low- 
er bumper upon impact being received by the 
uprer horizontal bumper. 

2. In combination with an automobile having 
a lower horizontal bumper, 2 pair of substantially 
resiient vertical grille bars connected at their 
lower ends to the respective sides of the chassis 
of the automobile, the intermediate portions of 
Said grille bars extending cross the front face of 
the lower horizontal bumper and at all times in 
frictional engagement therewith, an upper hori- 
zontal bumper supported on the upper ends of the 
grille bars forwardly of said lower horizontal 
bumper, and clips carried by the vertical grille 
bars for engagement over the upper edge of the 
lower bumper, said clips being readily disengage- 
able from the lower bumper upon impact being 
received by the upper horizontal bumper. 

3. In combination with an automobile having 
a lower horizontal bumper, a pair of curved sub- 
stantially resillent verticaNy disposed grille bars 
connected at their lower ends to the respective 
sides of the chassis of the automobile, the in- 
termediate portions of the grille bars being 
curvec around and extending across the front 
face of the lower bumper and at all times in {rice 
tional engagement therewith, forwardly extend- 
ing flanges formed on the upper ends of the 
grille bars, and a channel-shaped upper hori- 
zontal bumper secured to said flanges, whereby 
the upper bumper will be mounted forwardly of 
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the lower bumper, and means for supporting the 
vertical grille bars on the lower bumper. 

4. In combination with an automobile having 
@ lower horizontal bumper, 2 pair of curved sub- 
stantially resilient vertically disposed grille bars 
connected at their lower ends to the respective 
sides of the chassis of the automobile, the intes- 
mediate portions of the grille bars being curved 
around and extending across the front face of 
the lower bumper and at ell times in frictions! 
engagement therewith, forwardly extending 
flanges formed on the upper ends of the grille 
bars, a channel-shaped upper horizontal bumper 
secured to said flanges, whereby the upper 
bumper will be mounted forwardly of the lower 
bumper, clips carried by the vertical grille bar: 
for engagement over the upper edse of the lower 
bumper, and wings extending rearwarcly Zrom 
the ends of the upper bumper for disposition 


against the respective sides of the fenders of 2 


the automobile, the upper horizontal bumper be- 
ing disposed directiy below the headlishts of the 
automobile, said clips being readily cisengase- 
able from the lower bumper upon impact being 
received by the upper horizontal bumper. 

5. In combination with en automobile having 
@ lower horizontal bumper, an upper horizontcl 
bumper for disposition directly below the head- 
Ughts of the automobile, and substantially resili~ 
ent vertical grille bars connected at their lower 
ends to the chassis of the sutomobile anc at their 
upper ends to the upper horizontal bumper, sci 
vertical grille bars having thelr intermediate 
portions extending across the front face of the 
lower bumper and at “Il times in frictional en- 
gagement therewith to compress the lower hort- 
sontal bumper upon impact being received by 
the upper horizontsl bumper, and means for sup- 
porting the vertical grille bers on the lower 
bumper. 

6. In combination with an automobile having 
a lower horizontal bumper, a pair of substan- 
tially resilient grille bars connected at their lower 
ends to the respective sides of the chassis of the 
automobile, the intermediate portions of seid 
grille bars being curved nnd extending across the 
front face of the lower bumper and at all times in 


frictional engagement therewith) to compress the 
lower horizontal bumper upon impact being re- 
ceived by the upper horizontal bumper, the up- 
per ends of the grille bars being disposed hori- 
zontally and forwardly, and an upper horizontal 
bumper supported on the upper ends of the grille 
bars and disposed forwardly of the lower horizon~ 
tal bumper, and means for supporting the vertl- 
cal grille bars on the lower bumper. 

7. In combination with an automobile having 
a lower horizontal bumper, an upper horizontal 
bumper for disposition directly below the head 
lights of the automobile, substantiolly resilient 
vertical grille bars connected at) thelr lower ends 
to the chassis of the automobile and at their 
upper ends to the upper horizontal bumper, said 
vertical grille bars having their intermediate pore 
tions extending across the front face of the lower 

umper and at all times in frictional engagement 
therewith to compress the lower horizontal 
bumper upon impact being received by the upper 
horizontal bumper, and a dummy vertical grills 

or extending between the upper and lower horl- 
zontal bumpers and arranged between the afore- 
mentioned vertical grille bars, the lower portion 
of the dummy grille bar extending across the 


front face of the lower bumper, and means for 
supporting the vertical grille bars on the lower 
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bumper. 


REFERENCES CITED 

The following references are! of record in the 

file of this patent: i 
UNITED STATES PATENTS 
Name Date 
Finnegan --.---|_.. Nov. 11, 1924 
Crawford-Frost -... May 25, 1926 
Harvey ------------ Dec. 14, 1926 
Cataldo -.------s--- Fed. 27, 1940 
Jandus ..-------L-—-~ Nov. 4, 1941 
Knutte ---.--—---- Jan. 20, 1942 
Van Auken .------- Apr. 28, 1942 
Stall __..----------- Fed. 29, 1944 
Scott et al. —_- Sept. 19, 1944 


Number 
1,515,565 
1,586,028 
1,610,516 
2,191,751 
2,261,377 
2,270,533 
2,281,215 
2,342,907 
2,358,663 


7 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
October 22, 1962 
The above-entitled case came on for trial at 10 o'clock a.m., on 
Monday, October 22, 1962, in the United States District Court for the 
District of Columbia, in the Courthouse at Washington, D. c. 
BEFORE | 
HONORABLE JOHN J. SIRICA, Judge of the United States Dis- 
trict Court for the District of Columbia, and a jury. | 
* * * | * 
45 NORMAN BENNETT | 
took the stand in his own behalf, and having been duly sworn was exam- 


ined and testified as follows: 
* * * 


DIRECT EXAMINATION 


BY MR. BRICK: | 
Q. What is your fullname? A. Norman Bennett. | 


* * * * 

46 Q. And besides being engaged in that business, what other 
activities do you engage in? A. Iam President of the ae 
Improvement Development Foundation. | 

Q Andwhatis that? A, An organization which is s primarily 
concerned with public safety in automobiles. 

* * * | * 

47 Q. Now, at the U.S. Naval Academy, will you briefly tell the 
Court and jury what type of subjects you took ? A. Well, the regular 
subjects that are required to obtain a Bachelor of Science degree. 

Q. And what did that consist of in the engineering field? A. It 
consisted of a pretty broad scope of the engineering field; mechanical 
engineering, electrical engineering, chemistry, and so forth. 

Q. And would you say that you would take the same courses as a 
mechanical engineer would take if he were going to comeee while you 
were at the Naval Academy? A. Yes. 
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Q. Now, what organizations do you also belong to, other than the 
ones you mentioned, that deal with automobiles or automobile safety, 
and so forth? A. Well, the organization of the Volunteer Interstate 
Patrol, which is a part of the Automotive Improvement Development 
Foundation. And I belong to the Society of Automotive Engineers. 

Q. What is the Society of Automotive Engineers? A. Itisa 
professional society for engineers who are concerned with transporta- 
tion. 

Q. Is that a national organization? A. Yes, it is. 

Q. And how long have you been a member of that organization? 

A. Ihave been a full member since February of this year. 

Q. And prior to that time were you an associate member? A. Yes, 
I was. I was on sort of probation while they checked through all the qual- 
ifications. 


Q. Approximately for how longa period? A. It seems to me 


almost a year. 

Q. Now, have you had any interest or experience in automobile 
safety devices or work? A. Yes, for quite a long time. 

Q. Will you briefly tell the Court and jury just what that experience 
was and what you were doing along those lines? A. Do you mean spe- 
cifically in connection with bumpers, or just in general? 

Q. Ingeneral. A. Well, I can go back to about 1932 when I won 
a miniature gasoline power racing car. I believe I was in high school at 
the time. That was the start of my interest in automobiles. 

Then I placed this vehicle that I won at the service of the auto show 
here in Washington, and I used it as an official messenger for the 
automobile show under Dick Murphy, who was ahead of it at that time. 

And then I operated the same vehicle later in various ways to make 
money, such as displaying it in front of theaters, operating it for children 
to ride in. And that is where I first became really conscious of the 
problem of front end protection, because a lot of these kids would run the 
racing car into one of the guard rails and break up the front part, and I 
would have to develop different ways to keep that from happening. 
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Q. And when was the next time fime that you gave any time to 


automobile safety devices after that? A. Well, I would say I. continued 
to do certain type of research, investigation, studies throughout the 
Naval Academy and up until the time of the war. 
Q. All right. Now, when you left the Naval Academy will you 
briefly tell the Court and jury just what your duties were and your expe- 
riences during that period of time? A. After the Naval Academy? 


Q. That's correct. A. Well, I was on duty on various ships of 
the Navy; destroyers, cruisers. 

And after my indoctrination period on my first ship, in which they 
put me in various departments, I was pretty well on duty, most of the 
time, in engineering. | 

Q. Now, what type of engineering -- give us a rundown from time 
to time what type of engineering you were doing in your Naval service, 
toward the end of your career. : 

* * * * 

A. Well, my first duty in engineering was on board a ‘United States 
cruiser, Tuscaloosa. And from there I was transferred to a destroyer. 

Q. What were you doing on the Tuscaloosa that had anything to do 
with engineering? A. I was assigned duty in the engineering department 
involving all of the propulsion machinery. 

Q. All right. When you left that destroyer, then what was your 
next duty? A. I was assigned as the head engineer of a destroyer, Noah 
-- I'm sorry. Noah was later. I forget the name of some of these ships. 

I was assigned to duty as engineering officer on a destroyer. 

Q. What didyour duties consist of? <A. Duties of the head engineer, 
or chief engineer, on any ship consists of full responsibility for all 
propulsion, auxiliary equipment -- it includes all of the engineering system, 
the electrical equipment. | 

Q. And when did you next do engineering work in the | Navy after 


you left that destroyer, the Tuscaloosa? A. The Tuscalqosa was a 
cruiser. 


Then I was assigned to one destroyer, and then, I believe -- 


* * * | * 
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THE WITNESS: I am trying to remember right now. I know I was 
assigned to chief engineer after that on the Noah. I am pretty sure there 


were only two destroyers involved, even though there may have been more. 


I just can't remember. 

Then on the Noah -- well, I remained on that ship during the war 
until I was assigned to aviation duty, which was at the end of 1942. I was 
assigned to flight training, and I took my flight training from the end of 
'42 to the first part of '43 at New Orleans, Louisiana, and then I was 
transferred to the Naval Air Station in Pensacola. 

BY MR. BRICK: 

Q. Did you complete your flight training? A. I completed it at 
Pensacola. 

Q. And as a result of that what was your position in the aeronau- 
tical field of the Navy? A. I didn't have any position. I was involved in 
an airplane accident and kept in the Pensacola hospital. 

* * * * 

Q. And after your duty at Dahlgren, where were you sent? A. Oh, 
I was sent as officer in charge of the aviation cadets at Corry Field, 
Pensacola, Florida. 

Q. What were your duties down there? A. Duties were primarily 
to supervise the cadets who were in training at Corry Field, which is 
part of the main base at Pensacola, Florida. 

Q. How long did you remain there at Corry Field, approximately? 
A. I think it could have been around six months, more or less; I just 
can't remember, exactly. 

Q. Where did you go when you left Corry Field? A. I am trying 
to remember, because during this period of time I was in and out of 
hospitals quite abit, and I just can't specifically determine whether I went 
directly to a different type of duty from Corry Field, or I was in the 
hospital there, or at Bethesda. I was in the hospital quite a few times. 

But the next active duty, if you want to call it that, that I went to 
was Chief Engineer of the U.S.S. Wright Aircraft Carrier. 

Q. How long were you Chief Engineer? A. I am sure it was well 


A | 

over a year. It might have been much longer. I can't remember the 
exact dates. | 

Q. What year would you say that was, approximately? A. Ibe- 
lieve it spanned from '47 through '48, in that period there. 

Q. And after you left the U.S.S. Wright, where were you stationed? 
A. At the Naval Hospital, Bethesda, Maryland. | 

Q. And when did you leave the Navy? A. I POE in April of 

. 1949. 

* * * ae 

Q. Ihand you Plaintiff's Exhibit Number 1 for identification and 
ask you to tell us what that is. A. That is the original patent issued to 
me by the Commissioner of Patents on alleged new and useful improvement 
in multi-bumper grilles, dated the 12th of February, 1952. | 


* * * | ak 


Q. Now, Mr. Bennett, would you refer to your patent and briefly 


describe to the jury what your patent consists of ? 

* * * * 

Q. *** Now, tell the Court and jury just where this Figure 7, the 
vertical grille bar extends. A. In Figure 1 it is apparent that the vertical 
grille bar extends from the upper impact barrier down across the front 
face of the lower bumper, and from all appearances from the drawing 
they appear to terminate after passing over the front face of the lower 
bumper. | 

Q. Did you intend for them to terminate after passing | over the 
lower bumper? A. Well, I didn't intend in this specific drawing, for I 

show in Figure 3, the same car, I show what happens after the grille bar 
passes across the front facing. 

Q. Now, what did this type of multi-bumper grille Aecompren that 


other bumpers and grilles that were then on the market did not accomplish? 
A. Well, first of all, it provided more protection for the automobile and 
for the occupants. 

Second of all, it eliminated the need for the costly grille that was 
usually put on the front end of an automobile for decorative effect, to 
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cover the entrance where the air goes into the radiator. 

Q. Now, will you also describe something about the grilles they 
were using on cars in 1949, '50 and '51; will you briefly tell the jury just 
what type of grilles they were? A. Well, the automobiles had a lower 
bumper and then some sort of a decorative grille work above the lower 
bumper, and that's all. 

Q. Now, what did the upper horizontal member that you pointed out 

here, what did that accomplish? A. It accomplished to provide 
initially additional protection for the automobile by receiving impacts 
first before any impact contacted the lower bumper, and also it went 
further than that, that in serious accidents where you encounter high forces, 
such as if you were driving your car around 25 miles an hour and ran into 
a tree, this system here would fail under that impact, but it would react 
in such a way to provide continuing protection for the occupants of the 
automobile after this system failed, and that would be by this upper 
bumper being pushed back into the body structure, fenders of the automo- 
bile, and accomplish a crumpling action that tends to reduce the "G" 
forces, which are forces transmitted to the passenger compartment back 


here (indicating). 


Q. When you use the term"crumple action,’ what do you mean by 
"crumple action"? A. Well, crumple actionis very simply the crumpling 
up of the body of the automobile to moderate forces of impact. 

Q. What was that known as more commonly in 1951 and '52? A. 
I don't know whether it was known commonly, but I called it progressive 
failure. 

Q. And is progressive failure the same as crumple action, in your 

use of the term? A. Essentially, except I differentiate where I 
confine progressive failure to the multi-bumper grille structure itself, 
andcrumple actionafter this structure is forced back into the body of the 
automobile and crumples up the body. 

* * * * 

Q. Iwant you to go to Figure 3 and describe what you mean by 
Number 4 on Figure 3. A. Number 4 shows a section view of the upper 
impact barrier. 
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Q. Is that what is known as the upper bumper to a lot of people? 

A. Commonly referred to as a bumper, but in this case we call them 
impact barriers because of the function that they have to perform. 

Q. Now, where is that positioned with reference to the rest of the 
multi-bumper grille, Number 4, Exhibit 1-A, Figure 5? A. Well, it 

shows that the upper bumper is disposed or held ia of the 
lower bumper. | 

Q. What do you mean by that? A. I mean that it is , placed so that 
most all impacts of an accidental nature it would receive the blow first 
before the lower bumper would. | 

Q. And is that an important aspect of your patent and invention? 

A. Yes. : 

Q. Would you describe to the Court and jury why it is? A. Well, 
the problem you encounter in automobiles is to try to protect the frame 
from being knocked out of line, or deformed; try to protect that frame as 
much as possible. Damage to the frame is very expensive to repair. So 
the problem is to put something on the front end, a structure on the front 
end of the automobile that can reach out as far as practicable and receive 
the impact first, and as the progress of the impact progresses, that upper 
barrier will be moved backward and in moving backward will exert certain 
forces to the frame of the automobile to the lower bumper of the automobile. 
When it is forced back far enough where the impact -- the object that is 
causing the impact -- let's say, for example, a car runs into a telegraph 
pole, the telegraph pole is contacted first by the upper bumper. Then as the 
car progresses into the telegraph pole, that upper impact barrier is shoved 
backward, and as it moves backward it transmits certain forces to the 
frame of the automobile, and then to the lower bumper of the automobile 
to the point that when the telegraph pole, in this case, contacts the lower 
bumper, then you still have this structure to transmit further forces back 
to the frame of the automobile; so you will notice that the forces are 


transmitted sequentially; in other words, not both at the same time. 
* * * Poe 


@. Now, what is Number 14 in Figure 3 -- still in Exhibit 1-A. 
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A. Number 14 shows a bolt that passes through the channel and holds 
the -- in this casé, holds the upper part of the -- it holds the upper 
impact barrier to the vertical grille bar. 

Q. All right. 

Now, how about Number 16? What does that represent? This is 

in Figure 3 of Exhibit 1-A. A. 16 in this drawning appears to be 
the rubber liner. 

* * 

BY MR. BRICK: 

Q. Now, Mr. Bennett, I think when we concluded, we were talking 
on Plaintiff's Exhibit 1-A, about Number 16, on Figure 3. Had you 
concluded everything you wanted to say about that? A. Well, ifI remember, 
I described the vertical grille bar shape, and the fact that it flattened, -- 
that it flattened as it attached -- before it attaches to the frame of the 
automobile, it becomes flat. It is shown right here at 8; on the patent 


drawing as Figure 3; and 8 shows you where the grille bar becomes flat 


and attaches onto the frame of the automobile by this bolt here, Number 
10. 

* * * * 

Q. Goahead. A. The grille bar is designated as 7. The grille 
bar has attached to the inside of it a clip arrangement, which is a clamping 
means to secure it or to affix it onto the lower bumper right here. 
(Indicating.) 

Q. Now, what is the number of that clip that you are talking about ? 
Is that Number 15? A. Fifteen is the disengageable clip. 

Q. Will you explain to the jury what you mean by "disengageable 
clip"? A. That means that on impact of this upper impact barrier with, 
say, a telephone pole that we referred to before, this upper impact barrier, 

Number 4, would be forced back, and forced back far enough that this 
clip that we just referred to would come off. In other words, would come 
off the lower bumper. 

Q. Is that what you mean by a "disengageable clip?" A. I mean 
disengageable in'the sense of impacts received by automobile front end 
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bumpers or front end structure. 

Q. Now, according to your patent, would it have to be a clip? 
A. No, because I refer in my patent to clamping means in ‘lieu of clip. 
A clip is just one variation of various clamping means that can be used 
to achieve the same purpose. 

Q. Now, can you point to where in your patent you refer to that? 
A. Yes. | 


* * * * ok 


THE WITNESS: If you will look down the center of this page you will 
see small numbers — this is 5 — so if you'll look about 30, it appears in 
the middle of the page, it says there: 


"Having thus described my invention, what I claim is: _" 
* * * * i ae 
"In combination with an automobile having a lower horizontal bumper, 


an upper horizontal bumper -" 
* * * * | * 

'— an upper horizontal bumper for disposition directly below the 
ee of the automobile,—" as you see here — | 

'— substantially resilient vertical grille bars —" which are num- 
bered 7 here on Figure 1. 

Q. Exhibit 1-A, that is? A. Exhibit 1-A, Figure 1 Yes. 
"connected at their lower ends to the chassis of the automobile 


and at their upper ends to the upper horizontal bumper, said vertical 
grille bars having their intermediate portions —" 
which is the middle portion here — 
'_ extending across the front face of the lower horizontal bumper —' 
you see they extend it across the front face — 
‘_. and at all times in frictional engagement therewith, and 
clamping means —' 
Now, that's what I meant, that we can refer toa clip or any suitable 
clamping means that would perform the same function. | 
Q. Read the rest of that. A "— and clamping means carried by the 
vertical grille bars for engagement with the lower bumper, —" meaning 
that the clamping means serve the purpose of engaging | this grille bar 
with the lower bumper — | 
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 __ said clamping means being readily disengageable from the 


lower bumper upon impact being received by the upper horizontal 


bumper." 

Which is Number 4 in this figure, Number 1, and Number 4 in this figure, 
Number 3, that I have pointed out. 

Q. All right. Now, when you use "clamping", tell them what type 
of means you have reference to when you say "clamping"? Can it be a 
clip or any other means? A. It could be a clip or a clamp or a plate 
or any clamping means to hold the vertical grille bars in close fric- 
tional engagement with the lower bumper, which means right up against 
it real tight. 

Q. I'm going to have you demonstrate later what you mean by 
disengageable, but again would you briefly tell the Court and jury what is 
meant in Claim 1 when you use the words "readily disengageable"? A. 
Well, it means exactly what it says there. It says, "readily disengageable 
from the lower bumper upon impact being received by the upper horizontal 
bumper." 

And within the meaning of automobiles, "impact" means something 
that you would hit in an accident or some similar situation that would 
impart considerable force to the upper impact barrier. 

Q. Well, could it be a light force? A. It would have to be a 
considerable force to bend the substantially resilient grille bars back at 
all. 

* * * * 

THE WITNESS: I have put for demonstration purposes two triangles. 
Now these triangles, these triangles represent -- I'll have to show it to 
you from that side -- the basic triangle of protection of the multiple- 
bumper grille structure. Where we show here -- this black part here 
represents just for this exhibit purpose the upper barrier. 

This is the lower bumper. And here is where the triangle termina- 
tes or ends on the frame of the automobile. 

Now, these red lines here are actually designating the lines of 
force that transmit through the vertical grille bar, which, as you can see 
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right here, runs from the upper bumper or upper impact barrier down, 
back and down to the lower bumper, and then back to the frame of the 
automobile, so that it could be called — I call ita triangle of protection. 
It's just an exhibit to show you the diagrammatic view of | the structure. 

Now I'm going to put in this automobile frame here, _ 

BY MR. BRICK: 

Q. You mean imaginary automobile frame? A. imaginary auto- 
mobile frame for exhibit purposes, this foam rubber rectangular block. 
We can call that the automobile body. What they do in automobile manu- 
facture, they take the body and they put it on the frame — like right here, 
and this sits right here on the automobile, and this is where your engine is. 

Q. You referred to that earlier in your testimony as an “envelope”? 
A. It's referred to in the automobile industry as the expensive front 


envelope of the automobile, because you sustain quite Sata damages 
up front here. 

I'm going to take these two cylinders of wood, andl as them in the 

automobile body across from the place where passengers normally 
sit, which is just about here. And this is just about here for the driver, 
and just about here for the passenger in the front seat. 

Then I'm going to take two pieces of dowel wood that have been cut 
for approximate correct size, and insert one dowel to the forward upper 
part of the protection triangle — triangle of protection, rather, — to 
simulate the upper bumper, and then J'll take another identical piece and 
put it through this lower portion to simulate the lower bumper of the 
automobile. And to all practical purposes, these two triangles I'm point- 
ing to that are attached, that division frame becomes the Grille bar 
structure. That holds these two barriers, the grille bar structure, the 
total grille bar structure, that is all the support for your two impact 
barriers on the front of your automobile. 


Now the whole purpose — I'd like to get — | 

I have here a small miniature model to represent the engine. The 
motor of the automobile fits right there, in the cavity that is formed by the 
two fender structures. In other words, when you open up your hood or 
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remove it, you have no protection there, with no impact barrier on the 


front you have no protection from this being forced back in the passenger 
department, except these two body structures that are called the front 

fenders of the automobile, and they are the section of the automobile 
that you have to get your crumple action out of in order to try to moderate 
or soften the force which would be imparted to the passengers in the 
automobile. 

Now I am going to have to place this on the floor. I'll put it here so 
you all can see it. 

* * * * 

THE WITNESS: I have in my hand here a cylindrical field bar 
approximately two feet long and about three-eighths of an inch or a half- 
inch in diameter. And I have that bar suspended from a short length of 
cord so that I can show you, from a pendulum effect, -- we can measure 
force this way. 

In other words, if I left this bar up, forty-five degrees from the 
vertical, you are not going to get as much force as if I left it all the way 

up, horizontally from the ground, and let it go. 

Now, I'm going to show you that from an approximate forty-five 
degree -- I've got to bend a little to make sure that I hit the lower bumper. 

All right. This is just a demonstration to demonstrate two things 
primarily: Number one, how the resilience in a multiple-bumper grille 
structure can absorb some shock in impact without deforming or breaking 
-- that is number one. 

Number two, it will show you the approximate reaction of what 
actually happens in a multiple-bumper grille structure if it strikes an 
object, such as, let's say, the telephone pole we spoke about before. 

So I'll stand here, and I'll hold this vertical striking bar that I 
described approximately forty-five degrees from the vertical, and I'll 
let it go, so you see what happened here. (Demonstrating. ) 

What happened here was a certain amount of motion in the triangle 
of safety that we have here absorbed that impact. In other words, there 
was a certain amount of vertical motion even though these two triangles 


are secured to the frame with two screws on either side, just the way they 


are in the patent structure. There's two points of securing to the frame. 
These are attached the same way. | 

Now, I'll go ahead, and I'll hold this vertical striking bar out 
horizontally to the ground and let it go. I'm not pushing this or anything 
so we can get a fair comparison. I'll just let it go. (Demonstrating. ) 

You see what happens, the upper impact barrier failed, and the 
upper was arrested by the lower impact barrier; and in combination with 
certain slight motion that was achieved from the vertical grille bars that we 
had attached to the front of the car. 

So you see the energy of the impact, that is, hitting this telegraph 
pole, has been taken up in this particular exhibition by two things in the 
last demonstration. That is, by the bending and then complete failure of 


the upper member, and it was arrested finally by the lower member. 

Now, conceivably if I held this steel bar up high enough, I could -- 
might generate enough force to break the upper barrier and the lower 
barrier, too, at which point the force would be transmitted then -- with 
the upper and lower barrier wiped away, the force would be transmitted 
then to the frame, and you frame and body would start crumpling; and if 
it got bad enough, the engine could be shoved back toward the passenger 
compartment. | 

Now, there's only one thing that I want you to please bear in mind 
about this demonstration, and that is: While it's supposed to show you 
what resilience is, in the initial test where the impact barrier bounced 

a little and then came back to where it was before +- 

BY MR. BRICK: | 

Q. When you say, "came back to where it was before", to its 
original shape and position? A. To its original shape and position. 

That was to demonstrate that, but, in the meaning of the patent, 
the impact barriers are not meant to fail like you saw this upper barrier 
here. The failure comes from the two arms, the vertical grille bars, 
that hold that impact barrier. The impact barrier is supposed to go back 
into the body of the automobile, and achieve a certain amount of crumple 
action that I will show you right now on this same model. 


* * * 
| 


THE WITNESS: For the purpose of this brief demonstration only, 
I am going to reverse the body in the frame, and put this around this way 

to get this triangle out of the way so that I can demonstrate a little 
more clearly. 

The upper impact barrier sits up here, right above the headlights 
of the automobile. Upon receipt of an impact to this upper impact barrier, 
subsequently it travels backward to the body of the automobile. 

You can see that these two structures that consist of the fenders 
of the automobile, will give a certain amount of crumple action or resis- 
tance to the barrier moving backward, and while it's doing that, it has been 
proven that it's very significant, in the amount of force that it moderates, 
that means dampens. In other words, just as the action of the barrier 
going in and achieving crumple action , as has been proven, is very 
effective in reducing the amount of force transmitted back to the people 
sitting here in the driver's seat, and subsequently the more force it 
soaks up, the less likely you are going to be thrown forward. 

BY MR. BRICK: 

Q. Now, when you use the words "soak up", what do you mean? A. 
I mean that these -- the crumple action -- the progressive failure and 
the crumple action soak up the energy of the impact, the same way a sponge 
would soak up water. 

Q. In other words, do you mean that it would absorb it? A. It 
absorbs it. It dissipates it. In other words, you have all this force of 

impact that has been resisted and moderated or used up by some- 
thing. Something has to give. Well, you expendall that energy of the 


impact in crumpling up the front portion of your automobile there as 


effectively as possible. In other words, you want to go all the way across. 
If this bumper didn't span the front end of the automobile, then you wouldn't 
be accomplishing maximum crumple action for the simple reason that it 
wouldn't surround the front end of the automobile, and you wouldn't get 
moderation of force. That's all there is to this. 

Q. Would you step back up here to Figure 9. 

At this time I'd like you to explain Figure 9 to the ladies and 
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gentlemen of the jury. i 

Looking at Plaintiff's Exhibit 1-B, look at Figure 9, and tell us 
what Number 18 on Figure 9 represents? A. Number 18 on Figure 9 -- 
Number 18 here on Figure 9 represents a side sectional view, showing 
the approximate distance intended between this upper impact barrier that 
is supported by grille bars from the body structure of the automobile 
itself, to show you about how much motion would be allowable in there 
before it would contact the body structure and do damage to the body 


structure. 


* * * | * 


Q. Now, will you describe that -- more about the front view of the 
vertical grille bars? A. Yes. This wooden model shows that the grille 
bars are made for close contact with the front face of the lower bumper, 
and extend beyond, or right below the lower edge. 

In other words, from what we can see from the front here, we can 
see that the vertical grille bars extend across the front face of the lower 
bumper, and that's all we can see from this angle here. | 

* * * 

(Whereupon, the exhibit was turned around. ) 

THE WITNESS: Now, you see from it, if you would be sitting in the 
front seat of your automobile, and it would cut away everything in front 
except the mountings of your multiple-bumper grille, you can see the 
way it is. i 

You can see now these grille bars extend in this particular version 
back to this point here, where they attach onto the frame of the automobile. 

And these two horizontal bars here connect the lower bumper back 


to the frame of the automobile, too. | 


* * 


BY MR. BRICK: 
Q. Now, these steel straps, or strops as some people call them, 
or braces as others callthem, whatisits number in your patent? On 
Figure 3? A. The number -- in Figure 3, they are numbered 2. 
Q@. Now-- A. You can see -- it's the short straight strap that 
| 
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runs from the lower bumper directly to the frame of the automobile. 
Q. Would you mark both of these, too, with your crayon? 
(Whereupon, the witness marked the exhibit.) 
BY MR. BRICK: 

Q. And while you're at it, would you point out 8 and 10 in Figure 
3 of your patent on this? I don't believe you can mark it. Just tell the 
Court and jury just where itis. A. Yes. Well, 8 is shown in Figure 3, 
the multiple-bumper grille bar that we have numbered 7 on the front , 
and I'll number it 7 on the back here also. Where the vertical grille bar 
attaches to the frame of the automobile is numbered 8 in this cross-sec- 
tional view of the patent that I am showing you right here. 

Our 10 probably refers to the bolt that goes through the hole there, 
but 8 is where the grille bar attaches to the frame of the automobile. 

* * * * 

Q. Now, according to your patent, must you follow completely 
each and every detail of Figure 1 to comply with your patent, or do you 
have any options in this patent as to how you can affix the upper and lower 
impact barriers together? A. Well, I simply say that the vertical grille 
bars go across the front face of the lower bumper and are attached at their 
lower ends to the frame of the automobile. That I have already pointed our 
here, and as far as any more options go, of course we have the option of 
inserting extra dummy grille bars, as shown in Figure 8, Item 21. We 
only showed one of them on here, but you can add more if you like. 

* * * * 

Now, in your patent, Mr. Bennett, when you referred to, "said 
clamping means being readily disengageable", in Claim 1, and then I 
notice in Claim 2, you say, "said clips being readily disengageable from 
the lower bumper upon impact being received by the upper horizontal 
bumper," what do you mean when you use the words "readily disenga- 
geable"? A. "Readily disengageable” in an automobile impact, that is, 
traveling at a speed -- traveling at a speed that would be sufficient to 


bend these vertical grille bars back, and thus lifting the clips, letting 


them move across the back of that lower bumper. 
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Q. Would you go through that again, and make sure that you have 
explained the operation of the disengageable ability to the jury? A. Yes, 
I will. In other words, in normal use, in normal use of your automobile , 
you may bump up against a brick wall when you're parking or bump against 
another car when you're parking, and those forces wouldn't be sufficient 
to move those clips, because we have some pretty strong vertical grille 
bars there. But, if for some reason, you were driving a car and hitting 
something solid, like a brick wall or an abutment, or a post alongside the 
road, that impact would allow these vertical grille bars to ride up and 

backward, and the clips would come off and disengage. In other 
words, there would be a sliding motion that you see in there between this 
bolt, which is nothing but a guide in the track here; and this bolt here 
that is a guide in the track, there would be nothing but a sliding motion, 


and they would disengage under impact, what I've just described. 

Q. When you talk about a "sliding motion", what do you mean by 
that, as far as a rocking of the bumper when it is hit by a heavy impact 
or a moderately heavy impact? What would happen to it? <A. Well, the 
first thing that would happen, if the force is sufficient to bend the grille 
bars and force the impact barrier back, the first thing that would happen, 
then you would start motion in these clamping means here that we have 
allowed for motion up and down, but if the impact was strong enough, you 
would not only get the sliding motion on the back here, the disengageable 
that we are talking about, but you would get compression from these 
vertical grille bars that are like a couple of arms, sitting right out in 
front -- I'll take this yardstick here -- and I'll put it right where I mean 
-- my elbows -- this can be assumed to be a lower bumper -- then your 
upper impact barrier being held up, like that -- well, as that impact 
parrier is being forced back, it's going to put compression on the lower 
bumper, that is, force would be transmitted. 

* * * * 

A. To describe just one instance, if you were riding down the road 
and were forced off, had a flat tire, a blowout, or anything caused you to 


go off the road, and you hit a post or a tree or telegraph pole -- and I'll 
| 
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hold this yardstick rjght up in front of this multiple-bumper grille and let 


that depict the tree or object that you're hitting, well, the first thing that 


is going to come in contact with the object is the upper impact barrier right 
here -- (Indicating.) 

Q. The upper bumper? A. Upper bumper or upper impact barrier, 
yes. 

Now it may not be dead in the center; it may be over here. It may 
hit right here on one of these ornamental bullets, but it's still going to 
have the action of transmitting the forces to this upper impact barrier. 

Q. Now, the first thing that happens, of course -- A. I want to 
say something here, that in serious impact, the disengageable clips don't 
help you out too much. It's just a normal small impact that you may 

encounter during everyday operation of the automobile that the 
disengageable feature -- that if you hit something hard enough, you're 
not going to deform the entire rest of bumper system -- there's going to 
be a little play there to keep the strain going to your chassis or to this 
lower bumper system. But when we're talking about a serious impact, 
then you don't have to consider the fact that the disengageable clips will 
disengage first, because what's going to happen, this upper impact 
barrier is going to be forced upward and backward in a direction like that, 
into your automobile body structure. And in doing that, when it gets back 
a certain -- you've got to remember that's secured to the side of the 
chassis -- when it gets a certain distance, it's going to start putting 
compression forces onto your lower bumper, and -- 

Q. What do you mean by "compressionforces"? Give us some easy 
definition of it? A. Yes. Well, if I could push on this upper bumper hard 
enough to simulate what I'm just talking about, hitting a tree or a post -- 
you can see -- (Indicating.) 

THE COURT: Put it back, Mr. Marshal. 

THE WITNESS: You could see the force back, and this upper 
impact barrier is forced back actually on these arms. It kind of rocks 
back into the body structure of the automobile. And like I have already 
described -- that is, to try to describe the crumple action in the front 
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end of the car, so that it will give you maximum protection. 

In other words, once that reaction has taken place, you are not too 
concerned with how much damage you are doing to your car, It's mainly 
the safety of the people back in the car now. | 

BY MR. BRICK: | 

Q. Now, Mr. Bennett, what do you mean by “frictional engagement 
with"? 

In other words, the vertical grille bars cause the frictional 
engagement with the lower horizontal barrier? A. Well, 1 mean they 
are right up against each other. If you took your two hands and pushed -- 
put your hands up, like two palms, pushed against them, your two palms 
are in frictional engagement with each other. They are being held by it. 

Q. Now where does that frictional engagement come |into play on 
your model? A. Well, right at the contact of the inner part of the inner 
grille bar across the front face of the lower bumper. They are held very 
tightly together. 

* * * t * 

Q. Now, Mr. Bennett, what does this Plaintiff's Exhibit 4 for 
identification represent? A. This is a 1953 Mercury automobile multi- 
bumper grille structure. 

Q. And would you come down and point out the different parts of 
this particular bumper so that the jury can understand what it is all about? 

First of all, where is the upper horizontal impact barrier? A. This 

is the upper bumper, or upper impact barrier, right here (indica- 
ting). 


Q. How about marking that? Why don't we mark eis No. 4, like 
in your patent. A. Yes, I would like to see it. | 
This is No. 4 (indicating.) 
Q. Where is the lower impact barrier on the 1952 Mercury bumper ? 


A. The lower impact barrier on this Mercury multi-bumper grille is 
below and behind the upper impact barrier. 

Q. Will you take and mark that No. 1, as in your patent ? A. Yes 
(indicating. ) 
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Q. Now, where on that particular exhibit, No. 4 of Plaintiff's, 
Mercury front end grille, 1953, do you find the vertical grille bars? A. 
The grille bars are painted red, similar to the grille bars in the model 
of the multi-bumper grille. 

Q. Now, does it come from the factory painted red like that or did 
you do it just for demonstration purposes? A. I did it just for demons- 
tration purposes. 

Q. And I believe that is No. 7 on your patent, isn't it? A. The 
grille bars are No. 7, yes. 

Q. Will you mark that No. 7, both of those? A. (The witness 

complied with the request.) 

Q. Now, will you tell the Court and jury just exactly where those 
grille bars are fitted on the upper and lower impact barriers of the '53 
Mercury and Exhibit 4 of the plaintiff's? A. Yes, the upper end of the 
vertical grille bars are attached to the upper impact barrier. 

Q. Tell us about the lower bar. A. Then they both come down, 
cross the front face of the lower bumper, and engage with that front face 
of the lower bumper, and they lap around underneath the lower bumper, 
and that is the extent which you can see from the front. 

Q. Is that everything that you want to tell us now about the front 
of that, before we turn it around? A. Except for the fact that it has two 
decorative projector lights, fixtures attached to the upper bumper or 
upper barrier. 


Q. Is that for any functional reason or purpose, or what is that for? 


A. Except for primarily, it is decorative and for appearance. 


Q. Now, Mr. Bennett, directing your attention to the vertical grille 
bars, No. 7, the rear of it, point out to the Court and jury just where they 
come around the front of the lower bumper and come right to the back of 

it. A. Well, the grille bars, the vertical grille bars on the 
Mercury wrap around, as I have just described, and they are chopped off, 
right there, and then they further extend back, and they have a certain 
manufacturing adaptation right here, where the force -- well, let me state 
it one way, that they are painted red to denote lines of force, before you get 
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to the impact. I went and painted them red in both cases so you could pass 
back and see how the impact travels down the grille bars, back to the 
frame of the automobile. So that would be noted in red. ! 

The vertical grille bars transmit the forces received up here at the 
upper impact barrier, down the vertical grille bars, through the bumper 
structure, and they leave a slat strap there, and while in my patent I show 
that flat portion, going for a short distance, and that flat Beaton extends 
all the way back to the lower bumper. 

Q. Now, would you say, in your opinion, whether or not the vertical 
grille bars, first of all, is resilient? A. Yes. 

Q. Inthe Ford structure? A. Yes. 

Q. And would you also say that the vertical grille bars in the 1952 
and also the 1952 Mercury vertical grille bars is readily disengageable? 

A. It is on impact as described in the patent. 


Q. Now, what do you mean by that, when you say as to the impact 
described in the patent? A. Well, as I previously discussed, in everyday 
use, by bumping up against other automobiles or running into a building 
or something like that, if you are parking, or backing up, or another car 
runs into you, those clamping means are not readily disengageable. 

It is only under impact, if you are in any collision, I would say, that 
type of impact. 

Q. Well, now, is this device, is it rigid or resilient? A. Na; it 
is a strong resilient structure. 

Q. Why do you say it is not rigid? A. Because the very purpose 
of a bumper structure and multi-bumper grille structure is to be resilient, 
so that you can protect the frame of the automobile and not transmit all 
the shock directly back to the frame, and let the frame take the burden 
of the shock, and thus be deformed or bent. i 

Q. If it were rigid, what would happen to it on light collision, and 
so forth? A. If it were absolutely rigid, every time you bump up against 
something, you would take a chance on bending the frame of your automobile, 
back here, where it is attached to the frame of the chassis. 


Q. Why is it not an optimum situation to have the frame or chassis 
| 
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of your automobile bent or damaged on light collision? A. Because 
it is one of the most serious accidents you can have to your automobile, 
to bend the frame out of line. 

Q. Is that an expensive piece of work? A. A very expensive piece 
of work. 

MR. BRICK: If Your Honor please, I would like to introduce the 
vertical grille bar of the 1953 Mercury automobile, and I would like to 
have this marked Plaintiff's Exhibit, I believe, 5 for identification. 

* * * * 

THE COURT: What do you call that? 

MR. BRICK: That is a vertical grille bar, Your Honor. 

BY MR. BRICK: 

Q. Now, Mr. Bennett, take this and tell the Court and jury what this 
represents? A. This is one of the principal vertical grille bars used in 
the Mercury, that I have painted red, one here, and one here, and it is 
larger than the bumper grille part. 


Q. Now, when you say one here, and one there, you pbinted to the 
front of Plaintiff's Exhibit 4, did you not? A. Yes, sir. I pointed to No. 
7 in each case, the grille bars. 


Now, this grille bar is made of steel, and it is part of the bumper 
structure, so by its very nature it is resilient, because everytime you hit 
something you would not want a dent. You would not want the whole 
structure to be so rigid to have the impulses returned to your automobile 
and to take all the burden. 

Q. Well, would you give the Court and jury a common definition of 
resilience, as you know it? A. Yes. Do you want me to demonstrate it? 

Q. Just define it, and I will let you demonstrate it later. A. Well, 
resilience is the ability of an object to deform or be knocked out of shape 
and then come back to the position it was before, the shape or form it was 
before. 

Q. Now, what kind of material is that vertical grille bar, Plaintiff's 
Exhibit 5, made of? A. It is made of essentially bumper stock steel. 

Q. And is bumper stock steel resilient or rigid? A. It is defin- 
etly resilient, it has to be. 
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Q. Explain to the Court and jury why it has to be? A. Because 
the very purpose of a bumper, even forgetting the multi-bumper grille, 
but any front end structure you put on the front of your autdmobile, is 
supposed to protect the car from damage. It if was rigid, it would 
either break off right away, or if it were rigid and strong enough not to 
break off right away, you would deform your frame. Your frame would 
be bent. | 
Q. What demonstration can you give the Court and jury to show 
them what you mean by resilience? A. Well, there are a| icouple of 
demonstrations I have that I can show as a test here. | 
Q. Get it out, and I want to mark it, first of all. A. These are 
various sections of a yardstick. 
MR. BRICK: I would like to have this marked Plaintiff's 
Exhibit No. 6 for identification, and it consists of a half a yardstick, a 


quarter of a yardstick, and about one-eighth of a yardstick, three pieces. 
* * * | * 
THE WITNESS: Could the jury examine this steel plate? 
MR. BRICK: First let me do this. | 
I have a piece of steel plate here, and J would like to have this 
marked Plaintiff's Exhibit No. 7, Your Honor. 


(The object was marked Plaintiff's 
Exhibit No. 7 for identification. ) 


MR. BRICK: Now, Your Honor, I would like to have Plaintiff's 
Exhibit 7 introduced in evidence at this time. | 

THE COURT: What is the purpose of offering this piece of steel 
in evidence? 


MR. BRICK: I am just going to use it to bounce some steel balls 
off it, but I would like the jury to see before we do it, just what it is. 


* * * | * 
BY MR. BRICK: 
Q. Now, Mr. Bennett, what do you have in your hand? A. These 
are two large steel ball-bearings. 
Q. Where did you purchase those steel pening A. From 
Washington Automotive Parts, in Washington. 
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Q. Are these the usual type of steel ball-bearings used in auto- 
mobiles? A. Washington Auto Parts sells replacements for all auto- 
mobiles, and I assume that they are. 

Q. They are not specially made or anything like that? A. No, 
they are regular stock steel ball-bearings. 

Q. You bought it out of regular stock; is that correct? A. Yes. 

Q. Now, you were going to demonstrate something to us. Tell the 
Court and jury what you are going to demonstrate, and go ahead and do 
it. A. Well, first of all, this piece of steel that Mr. Brick showed you 
is very substantial and rigid and in fact that you would not interpret this 
as being resilient. In other words, it looks like a solid block of steel, it 
is not going to do anything. 

If you would hit on it with a hammer or anything, you would dent or 
break your hammer. 

But what I am going to do, I am going to bounce the steel ball-bearings 
on the steel plate, and you will see that the balls -- and they are on the 
rigid side of resilience, but I will demonstrate what resilience means 
further. 

First of all, you cannot get much heavier steel plate than this or 
heavier ball-bearings than this, and they are very rugged, and to demons- 
trate this fact, that while they are rugged, they both still have resilience. 

And this demonstration I would like to give you is not unusual because 
the automobile industry uses this in Detroit themselves, and bounces 
steel balls on a steel plate to see if the balls are true and not defective. 

So they have a machine that just throws them out and bounces them 
on a steel plate, and they will bounce three feet and go into a hopper, and 

they are all right. 

If the steel ball is in any defective, such as the density or maybe 


it is not cast true, it will follow a different path and won't get into that 


hopper, and they are rejects. 

All I have to do is take it and bounce it. It bounced on the floor and 
just missed the steel plate. 

There, you see. I want to make sure they all see that. 


If this steel ball were not resilient, if it were rigid, a would break, 
and if it were absolutely not resilient, it would not bounce. 

Resilience means that as it hits that steel plate, there is very 
microscopice, there is a very small amount of deflection in this ball, that 
stores up energy, and throws it back up into the air, just like a rubber ball 
(indicating.) 

That is essentially what we want to show you without taking up any 
more of your time. The fact that even solid steel balls have resilience, 
against this heavy steel plate. | 

Q. Now, taking this exhibit, Plaintiff's Exhibit No. 5, again tell us, 
is it rigid or resilient? A. No, it is made of steel and steel is resilient. 


Q. Now, looking at that particular vertical grille bar, Plaintiff's 
Exhibit No. 5, is that readily disengageable in the way that you were 
talking about, readily disengageable before? A. Yes, substantially it is, 
and across here -- 

Q. Before you do that, point out where that comes in? A. This 
plate that you see here, you cannot see all the bumper, because this is in 
front of the bumper and is hidden by this back bumper bar. In other words, 
it sets there and there is the bumper here, and you can see these bolts 
and nuts that hold it in place. | 

Q. Is that the bolt and nut here, that you see right here? A. That 
is correct. It runs from the inside of the vertical grille par to the bumper. 

Q. To the lower bumper? A. Through the lower bumper and in its 
position, as you see here, with this bolt, at the upper part of the slot, and 
with the impact, with that upper impact area, it will allow this to move up. 
It won't move up and down, it moves up, similar to the one I showed you 
on the wooden bumper model. It allows motion up and that is for minor 
impact, so as to save the rest of the automobile structure. 

Q. Now, on heavy impact what would happen? A. | On heavy impact, 
they would disengage. 

Q. Show them just how it would happen. A. well, in this case right 

here, the bolt rides in the slot, and this vertical grille bar moves up. 
This vertical bar moves up on this upper bumper, and sits on top of the 
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grille, and that hits and it moves back, and the vertical grille bar goes 
up, and it slides, and then this bolt comes out and disengages, like that. 

In other words, there is a twisting, a sort of twisting, a sort of 
twisting riding motion involved, and with small impact, it rides up, like 
that, and stays there. 

For a serious impact, it would either disengage, or if it is not bound 
up in this little plate by the grille bar, it goes right on out. 

In other words, if the bolt is stronger than the plate, the plate will 
go out, and if the bolt is weaker than the plate, it will just break or 
disengage. 

* * 

BY MR. BRICK: 

Q. Now, Mr. Bennett, I think we introduced for purposes of 
identification Plaintiff's Exhibit No. 6, consisting of a part of a ruler, and 
two shorter pieces. Will you tell us what this is for? A. This is to 
demonstrate the resilience and degree and resilience. 

Q. Can you do it from up there? 

THE COURT: Let me ask you a question. I don't want to interrupt, 
I never interrupt counsel, but is all this for the purpose of demonstrating 
to the jury what you mean by resilience? 

THE WITNESS: Yes, sir. 


THE COURT: Do we have to go all through this? Don't you think 

the jury might know what you mean by resilience ? 
BY THE COURT: 

Q. Let me ask you this question: Automobiles have springs, don't 
they? A. Yes, sir. 

Q. As an automobile travels it goes over a bump, we will say, and 

the springs go down and come back. Is that what you call resilience? 
A. That is resilience, but that is not as substantial an amount. 

THE COURT: I mean, whether it is substantial or not, is there any 


difference? Your are talking about degrees or resilience. I think you 
have gone far enough, but if you wish to proceed, all right, but I think 
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the jury knows what resilience means. i 

If anybody doesn't know I think they should raise their hands and 
continue on with it. 

Isn't that your understanding of what resilience means ? 

MR. BRICK: Yes, Your Honor, except it is resilience out of 
material, rather than just a spring. The spring is made for that purpose, 
but it is the same thing. | 

THE COURT: It has the same effect, something that comes back to 
its original shape or form. 

MR. BRICK: That is correct. | 

THE COURT: Will you agree that that is eeper the meaning of 
what we are talking about? 

MR. CHAPPELL: That is our definition. 

THE COURT: I am trying to shorten it if I can, without interfering 


with any rights of the parties, of course -- | 
125 MR. CHAPPELL: I agree with that. It is our definition of resilience, 
Your Honor. 
* * 
BY MR. BRICK: 
Q. Now, while I have you on the stand, Mr. Bennet, was your upper 


bumper member intended to swing back on impact by any other automo- 
bile or object? A. Not -- the word "swing" is not a good word to 
describe it. : 

Q. How about the word "spring"? A. No, spring) ineither, because 
it is a very rugged structure. It is supposed to assume a motion backward 
and upward. 

Q. What causes that? A. Well, the impact of the object that you 
are hitting will be received by that upper impact barrier, and immediately, 
the way it is designed, there will be an impulse for that to travel upward 
and backward in an arc into the body of your automobile. 

* * * *x 

131 Q. Now, in what way does the force radiate to the frame. Does it 
come through the yellow or come down and around? A. Now, that is hard 
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to demonstrate. If I can use this here -- 

Q. You canuse it. A. I will show you. Could you turn that 
around so the jury can see the strap? 

This is the Mercury version of the bumper grille. You can see that 
this strap, this horizontal strap goes directly back to the frame of the 
automobile. In addition to that, they insert this strap, this diagonal strap, 
running from the upper impact barrier back to the point of attachment to 
the automobile frame, and I want you to please note, as far as these two 
straps are concerned, that this yellow strap, this diagonal strap, running 
from the upper impact member to this frame is longer than the shorter 
arc, right here. The lower area is painted red, which follows the path 
of the vertical grille bar, from the upper impact barrier, around the 
bumper, and back to the frame. 

Now, all this goes to show, as I have taken it simply, and I have 
taken a yardstick -- 

Q. Now, before you take the yardstick -- these yardsticks represent 
Plaintiff's Exhibit No. 6 for identification. A. These were all cut from 

the same kind of yardstick. It is a very simple demonstration of 
degree of resilience. In other words, you can have the same material 
in a yardstick here, and bendit real easy and it will come back to its 
original form. 

Now, as you cut it down shorter, that same material still will flex, 
not as easy as before with the full length of the yardstick, but if you cut 
it down still further, about twelve inches, you can see that it is more 
difficult to get the same flexion and resilience, the same degree of 
resilience as you did over here. This is like a bow and arrow. This will 


bend back that far, and when you cut it down to this small segment here, 


which is six inches, you can see it is very difficult to get anywhere near the 
amount of resilience out of this short piece, which is the same cross- 
section as the others, 2s you do out of the longer section, and for that 
reason this longer strap is used, and will have a tendency to bend more 
than the shorter strap, for the very simple reason that I showed you right 
there. 
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It is longer, and as a matter of fact, I will have to check it. I don't 


think it is as wide as the lower, and this lower strap is a. much stronger 
strap, primarily though, it is made of the same material, and you can see 
right there, but it is shorther in length, and you can see right there in 

the demonstration that I just gave you, with the shorter length of the 


strap, the steel strap. | 

Q. Mr. Bennett, is this yellow strap, in your opinion, resilient or 
rigid? A. Itis resilient. Every part of this bumper, every part of the 
bumper. Every main part is resilient, the steel is resilient within the 
meaning of resiliency. 

Q. How about this red shorter strap that you told us about? A. 
That shorter strap is resilient but it is not as resilient as the yellow strap, 
for the simple reason that it is shorter, like I just demonstrated. 

Q. Now, if you were to do away with this yellow strap on here, 
would that cause the upper member to spring back when it is hit? A. 
No, what it does, in this particular case right here, the yellow strap, 
which is the diagonal strap, adds additional support to that upper bumper. 

The stronger you make the grille bar system that comes from the 
upper bumper and goes through the back to the frame, the stronger this 
system is, then the less you need in the nature of reinforeing. The weaker 
that system is, the more you need in the nature of reinforcing. 

And I have another demonstration I can show with these little elbows, 
and I have two triangles made out of two different sizes of cross-section 


of aluminum. 


Washington, D.C. 
Tuesday, October 23, 1962 
* * * 
BY MR. BRICK: 

Q. You have just testified within the meaning of your patent. 
Will you point out to the Court and jury from you patent wherein that 
patent this comes within the meaning of it. A. Yes. If the jurors 
will please turn to column 3, where it says at the top of the column, 
and follow the numbers down the middle of the page down to line 62, 
and I will read the paragraph. I will read that paragraph in column 
3, which says: If desired, the side wings may be braced by attaching 
brace rods thereto and such brace rods can be secured to the chassis 
or to the underside of the respective fender. 

Q. Now, does that represent your statement there? A. Yes. 
What I just done, I attached brace rods thereto, because this structure, 
depending on the type of metal or strength of metal you use for your 
grille bars, you can weaken that by using a lighter metal, or creating 
an additional source somewhere. You may need additional bracing 
for the stability of the structure, and that is just exactly what I did, 

I added two extra braces. 

Q. Now, did you anywhere in your patent call for any particular 
type of material as far as the vertical grille bars were concerned? 
A. Yes. In the specification here, column 2, on the first page of the 
specification, and if you will look down to approximately line 40, and 


there is a paragraph just to the right of that which I will read. 


It says: Also forming an important part of the present invention 
are the resilient vertical grille bars 7. 
That is referring to these grille bars here (indicating). 
It says: These grille bars are formed of heavier metal 
than that from which the upper bumper member 4 is formed. 
That is right here. 
Two of such grille bars are employed. 
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Q. Now, will you tell the Court and jury what you mean by 
that? A. I meant by that to imply that the grille bars have to be 
very strong. That they were to be made of heavier metal than the 
upper bumper, they were meant to be very strong, and we ia it 
rugged. 
Q. If the defendant used lighter metal on the grille bar than 
on the upper impact barrier, would that be within your patent? 


A. Oh, yes, this is just a suggestion here, of how much strength I 


want to put into this multi- bumper grille. 

Q. Now, Mr. Bennett, will you point out the similarities between 
your patent and invention and that of the 1952 and 1953 Mercury by 
showing the difference between your model, which is Plaintiff's 
Exhibit No. 3, and also Plaintiff's Exhibit 4, which is the 52 Mercury 
model? A. Yes. I prefer if we could start from the front instead 


of from the back, and then follow around the front. 

Let us turn the bumper around, please. | 

* * * ! * 

A. Well, I think the easiest sheet to refer to is the first one, 
the full picture of the automobile, and we will start with the top 
impact barriers, which we have numbered 4, and which is this 
barrier here. 

And on the Mercury structure, you see they have their upper 
impact barrier here (indicating). | 

Q. Is that exactly the same as is called for in your ‘patent ? 
A. Yes. This -- I will just mention in passing that we have a 

couple of decorative projector plates, ornaments, on this 
bumper here, as well as they have on theirs, and that is purely 
optional. You could take them off and the bumpers wee mer the 


same way. 
Then we have the grille bars, which we have painted red here, 
and appears as No. 7 in your drawing here, and here they are, going 
across the front face of the lower bumper and then leading back and 
behind it, and you will see here, Item 7, the grille bars. | 
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They are attached to the upper impact barrier, the same as 
those are, and come down across the front face of the lower bumper, 
in a very tight engagement, a frictional engagement, in both cases 
here. 

And then we have the lower bumper, or lower impact barrier, 
which is numbered 1, and extending from here all the way across the 
front of the automobile, and from there to there, the same as mine 
does, and from here to here, and that is numbered 1 on your drawing, 
on your sketch, but you will see that is a mistake, where it is 
numbered 2 instead of 1. That is numbered correctly, it would be 3. 

* * * * 

Q. What is the position of the upper horizontal member on 
your patent and also on the Ford 1953 Mercury? A. The position of 
the upper impact'barrier is forward of the lower bumper in both 
cases. You see it on the full scale exhibit of the Mercury, and my 
patent, the multi-bumper grille. 

Q. Now, when you get to the vertical grille bars, are the 


vertical grille bars on your patent the same, or are the Ford '53 


vertical grille bars the same or an equivalent of yours? A. The 
Mercury vertical grille bars are equivalent, to be sure, and from all 
practical purposes of appearance, they are exactly the same. 

Q. Now, why do you say that? A Because it is true. 

Q. Well, give us some explanation of why you say it is true. 
A. Well, essentially what Mercury has done is to use an equivalent 
of two pieces of metal to form the vertical grille bar system, 
instead of one piece of metal, the way I indicated in my patent draw- 
ing Figure 3. 

Q. Now, would you discuss the type of clips or clamping 
devices you have in your patent as compared with the T-slot of the 
Mercury '53, and also '52 automobile had, when you were discussing 
vertical grille bar No.7? A. Well, the jury inspected one of the 
Mercury vertical grille bars yesterday, to demonstrate the sliding 
motion allowed by the T-slot. 
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©. That is Plaintiff's Exhibit 5 you are referring to? A. That is 
right, Plaintiff's Exhibit No. 5. | 

Q. -Is this the T-slot that you just mentioned? A. The T-slot is the 
little plate that is attached to the inner side of the vertical, grille bar. 

Q. Is that what you are referring to? A. That is exactly what I 
am referring to. 

Q. Now, is this within the meaning of your ere A. It is. 

Q. And give us the reason why, when you use the language, clips or 
clamping devices? A. Because in a patent, you — there are many means 
that can accomplish the same thing, a clip or a different type of clamping 
device. | 

Q. And does this accomplish the same purpose as what you had in 
mind in the language that you used in your patent? A. That is right. It 
allowed a limited amount of motion on certain type of impact. 

Q. Now, is that what you meant by readily disengageable, when 
you used that word in your patent? A. Readily disengageable, in the 
patent, means that the clips or clamping means, or whatever have you to 
accomplish the same thing, will disengage upon collision-type impact. 

In other words, you have that slight motion allowable first on impact, 


and if the impact is serious enough, you will have disengagement, which 


means pulling away. 
Q. Will that also be the fact in connection with the 52 and '53 

Mercury — A. That is right. 
Q. When you talk about the vertical grille bars? A. That is right. 
Q. So that for all intents and purposes they are equivalent or the 

same; is that correct? A. That is correct. 
Q. Now, I refer to No. 5 of your patent, in Figure 3 on the first 


page, and would you tell us what that is supposed to represent on 
yours, and also on the Ford-Mercury '52 and '53 bumper? A. Well, 
you will see just above the heavy word which said the Figure 3, 

if you look just above, you will see 2, 5, with a little line joining 

the two of them, which means that that is a section view right at that 
point there. If you took a knife and just sliced that grille bar right 
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on that line 5,5, and then you look at Figure 5 which is directly 
underneath the full picture of the automobile, and you will see that 
that section represented there sort of like a part of a circle, that 
indicates the fact that the grille bars are bent even more rugged at 
that portion. 

Q. Now, is that a U-shaped Figure 11 that you are referring to? 
A. Well, 11 is a modified U-shaped figure, yes. 

Q. Now, that is the shape that you have on your model; is that 
correct? A. Essentially. 

Q. Now, compare that with what the '52 and '53 Ford Mercury 
had as compared with what you had? A. In that portion there the 
Mercury utilized a flat strap leading from directly behind the bumper 
to the point where it hooks on to the frame of the automobile. 

Q. Now, they don't have this rounded U on theirs, do they not? 
A. No. They are taking the section that I show in Figure 6, on this 
drawing, and you will see that there are two little numbers there, 

9 and 8. 

Well, that flap, what they have done, they extended that flap upward, 
the section all the way to the lower bumper, instead of starting to 
shape it into a U right after it leaves the frame of the automobile. 

Q. Now, is that an equivalent of what you have? A. Yes, it is. 

Q. How does that affect, the fact that the '52 and '53 Mercury 
do not have this Figure 11 in there, Figure 11 and Figure 5, how does 
that affect the operation of the multi-bumper grilles, as you have it in 


your patent? A. The Mercury multi-bumper grille structure is not 


as strong as the one that I have indicated in my patent. 

Q. But does it operate in a different or in the same manner ? 
A. It operates in the same manner throughout, but it is just not 
as strong. 

Q. Can you come down and show that particular thing to the 
jury, if he may, Your Honor? A. What I was referring to on the 
stand just now are these two straps right here that lead, you will see, 
from the behind part of the upper or lower bumper, directly back 
to the whole, to attach to the frame of the automobile. 


41 


So I am referring to this red strap here, and it goes directly 
to the bumper as compared to this part of the vertical grille bar, 
right here, which you can see is heavier. 

This upper strap 2, if you want to refer to the main patent draw- 
ing again, I mean, the Figure 3 probably is better, because Figure 1 
is in error in that number, but the lower bumper is called 1 in this 
Figure 3, and you just see it in section, but if you look behind, right 
behind the lower bumper, you will see 2, which is the steel strap that 
runs back from the lower bumper to connect to the frame, land in 
this case, right here (indicating). | 

So we have this one strap running back from the lower bumper 


on the Mercury, while in the multi-bumper grille we have two connec- 


tions running back to the lower bumper, to where it attaches onto the 


frame. 
So if for manufacturing convenience, or saving money, or 
whatever reason you might have, if you figure this grille bar here on 
the front, well, we can just as easily chop off right there, : and it will 
still retain the appearance of it, but in doing that, we have eliminated 
this connection back to the frame. 
So we will compensate for that by putting an additional strap 


up to the upper impact barrier, for that additional support that we 
have cut off down here, of the grille bar, Figure 7. : 

Q. Now, Mr. Bennett, will you describe this particular brace 
in the '53 Mercury, and what effect would that have on what you are 
talking about? A. Well, this brace in the lower bumper of the 
Mercury structure, that strap that is attached to the very end of the 
wrap-around wings here, and goes all the length to the other extremity 
of the wrap-around wings, and is essentially to add strength to that 
lower bumper because the metal that you are using here is not strong 
enough to impart that strength by itself. 

So all they do is attach a steel back-bone, let us call it, to 
that lower bumper, and that gives that additional strength to the metal 
itself, that they could have given it, had they used heavier metal. 
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Q. Will you resume the witness stand, Mr. Bennett ? 

Mr. Bennett, referring to your patent, Claim 3, or the second 
page of your specification, beginning with line 35, will you read to the 
jury down to the other column 4, and start with where it says: Support 
for auxiliary lights. Do you see that? A. You want me to start 
reading in Column 3, line 35? 

Q. Yes. A. Right here? 

Q. Yes, and go down to there, because I think you have already 
read that to the jury. 

Would you read that? A. All right. 

Well, Iam going to start right here in this Column 3, line 35, 
and I will read the whole column and then read the top of Column 4. 

It says: With the parts mounted as shown, it will be apparent 
that the upper horizontal bumper member 4 will initially receive any 
impact caused as a result of a collision, before the vertical grille 
bars and the lower horizontal bumper member are contacted. 

Q. Now, does that happen in the Mercury '52 and '53? 

A. Exactly. 
Q. On the bumper grille? A. Exactly. 
Q. Allright, continue. A. It says: Further, the lower horizon- 


153 tal bumper member will coact with the resilient vertical grille bars 


to absorb the shock which may result as an outcome of the impact 
received by the upper horizontal bumper member. 

Q. Now, is that also true in the '52 and '53 Mercury multi- 
bumper grilles? A. Yes. 

Q. You may continue. A. Upon impact, the upper bumper 
member will move rearwardly and the vertical grille bars will flex 
at the contact area with the lower bumper member, the latter serving 
as a fulcrum. 

* * 

BY MR. BRICK: 
Q. What is the fulcrum on your particular invention or patent ? 
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A. The fulcrum area is the front part of the lower bumper, 
where these grille bars go across the front. | 

Q. That is member No. 7,is it? A. The grille bars are No. 

7, yes, and the bumper Iam referring to is No. 1. 
* * * | * 
BY MR. BRICK: 

Q. Now, is that also true, or will you point out to the Court and 
jury the portion of the Ford '53 and '53 Mercury that serves as the 
fulcrum? A. There (indicating). 

Q. Yes. You don't have to get up. Will you tell us ? 2 A. Well, 
it is the exact same portion I have on my multi-bumper grille. 

Q. Is it this portion on the lower part of the vertical grille 
bar 72 A. No. The fulcrum is the lower bumper itself, around which 
the vertical grille bar has wrapped itself. | 

Q. And that is what? A. It coacts and transmits a certain 
amount of the pressure on impact to the lower bumper and directly 
back to the frame by that vertical arm, and are forced back, and they 

naturally have to put that pressure on the lower bumper. 

Q. Now, you can continue and read the rest of that paragraph 
after fulcrum. | 

* * * | * 

A. The vertical grille bars will slide slightly upward over the 
outer face of the lower bumper member and impart a compressive 
force to the lower bumper member mounting brackets. | 


Now, what that means -~ 
* * * * 


The brackets in this case are the two straps that lead back to 
the chassis of the automobile, like you see the two painted red in 
the Mercury structure at the end. They are mounting brackets or 


mounting arms or straps. They support the lower bumper on the 
frame of the automobile. | 
Q. Now, does the '52 and '53 Mercury multi-bumper grille bar 
also slide upward over the outer face of the lower bumper member, 
like yours does? A. Yes, the T-slot that they have in there, 
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the vertical grille bar allows a certain amount of vertical motion, 
sliding motion, or movement, across the front face of this lower 
bumper, and in certain types of accidents, where the impact is hard 
enough, that little plate that they have spotwelded in there will pop 
right out of the grille bar. 

Q. Now, will you continue reading, when you get through 
drinking the water, on page 55 of your patent, I mean, line 55. 
A. Iam reading from line 55 of Column 3. 

Thus, my multi-bumper grille structure will afford the 
maximum amount of protection for the front of the automobile. 

Q. Briefly, will you tell the Court and Jury what you mean 
by that, and whether that is accomplished both in yours and also in 
the Mercury '52 and '53 multi-bumper grilles? A. Well, it means 
more than just the fact that two equivalent bumpers on the front of an 
automobile are better than one. Naturally, if you put two impact- 
arresting barriers on the front of an automobile, it is going to give 
you more protection than one does, but further than that, the action 
that takes place after that bumper or multi-bumper grille hits a 
solid object in collision, the action that takes place is meant to 


protect you not only while the multi-bumper grille itself is still in 


existence on the front, but even after it has failed and been forced 
into the body of the automobile, the front part of the automobile. 

Q. Now, will you read the next paragraph and explain it? 

A. Iam online 58: By reason of the tapering front structure of the 
upper horizontal’ bumper member, the same will have a tendency to 
cause the colliding blow to glance off to the side. 

Q. Now, what do you mean by that? A. Well, in other words, 
by referring in the drawing to Figure 2, you can see what this upper 
bumper member is shaped like, you shape it in the form of a taper, 
and the degree of taper is optional. We show a pretty sharp degree 
of taper here for this upper impact barriers, but essentially it means 
that if you hit something, it gives you some chance anyway of diverting 
the impact by trying to impart a glancing blow instead of a full force 
blow if something flat hit it. 
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Q. Now, the tapering that you are talking about, is this 
founded coming back? A. That is right. It tapers gradually from 


the center part of the upper bumper, back towards the fenders and 


outer parts of the body of the automobile. 

Q. Now, do the '52 and '53 Mercury multi-bumper grilles 

have the same type of tapering? A. Yes, they are eared 
essentially, or exactly the same. 

Q. Now, actually, is that one bumper is is that two bumpers 
put together, namely the '52 and '53 Mercury multi-bumper grille? 
A. Well, Mercury calls it the same thing I call it, multi-bumper 
grille, to eliminate the necessity for a grille. : 

Q. Is there actually two bumpers? A. It is two equivalent 
bumpers, approximately the same length and approximately the same 
weight, that are installed in the multi-bumper grille system. 

* * * | * 

Q. Now, Mr. Bennett, will you continue reading, beginning on 
line 742 A. Iam reading line 74, column 3: A series of spaced 
openings 20 are formed in the end portions of the bumper member 18 
to permit adjustment to the side wing 17 depending on the ‘width of the 
hood and fenders of the automobile. | 

Q. I believe that is what you just described and explained to 
the jury? <A. Yes. | 

Q. Would you read the next paragraph? A. Also, if desired, 
one or more dummy vertical grille bars 21 may be secured between 


the upper and lower horizontal bumper members sis 
suitable manner. | 

The vertical grille bar 21 is in that figure 8, and is in the middle 
of the two main grille bars, and you will see the two main grille bars 
No. 7, and the dummy grille bar is No. 21. | 

So I will get back to reading, where it says: 

Also, if desired, one or more dummy vertical grille bars 21 
may be secured between the upper and lower horizontal bumper members 
in any suitable manner. | 
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Q. Now, you showed that you could do it on your patent, is 
that correct, this dummy grille bar? A. Yes. 

Q. Now, did the Mercury people, the Ford Mercury in '52 and 
153 ever use any dummy grille bars? A. Yes, they used them all 
the time, I believe, in "52. 

* * 

BY MR. BRICK: 

Q. Now, point out to the Court and Jury the vertical grille bars 
you have been talking about prior to the dummy vertical grille bars. 
Where are they on this Plaintiff's Exhibit No. 10 ? <A. On Plaintiff's 
Exhibit No. 10, the principal grille bars as shown on my patent are 
the outboard ones, the larger ones, this one and this one. 

Q. Now, where are the dummy grille bars on this particular 
plaintiff's exhibit No.10? A. The dummy grille bars are disclosed 
in between the center part of the lower bumper, and they are set up. 

Q. Now, how are they attached to the lower impact barrier ? 

A. Well, I have a -- 

Q. Well, firsttell us, do they attach like the larger ones? 
A. They attach exactly like the larger ones do. 

Q. Do they come around the lower bumper ? A. They come 
around the lower bumper in the same way the principal grille bars do. 

Q. Can you turn this aroundand show it to the jury ? 

Now, is that what you are referring to? A. Yes. 

Q. The grille bars? A. Yes. 

* * 

BY MR. BRICK: 

Q. I hand you Plaintiff's Exhibit No. 11, Mr. Bennett, and 
would you tell the Court and jury exactly what that is? A. This is 
a 1952 Mercury dummy or auxiliary grille bar, vertical grille bar. 

Q. And does it also have the same bolt or smaller bolt than was 


used in the main vertical grille bar that we had in evidence previously ? 


A. It uses a similar smaller bolt, yes. 


168 
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Q. And does it work exactly the same way as the other grille 
bar did? A. Yes, it does. | 

* * * * 

Q. Now, is the same thing accomplished in your patent as is 
accomplished in the 1952 Mercury multi-bumper grille as far as 


dummy vertical grille bars are concerned? A. Yes, that is exactly, 


to the very letter. 

Q. All right, will you continue. 

* * * * 

Q. Now, I think you have gone into great detail about the 
compression, but again will the vertical grille bars on your model 
and in your invention operate in exactly the same way as the 1962-63 
Mercury grille bars, vertical grille bars, will operate on| impact? 
A. Yes. | 

* * 

BY MR. BRICK: 

Q. All right, Mr. Bennett, will you please read these claims 
now, 1, 2, 5, 6, and7? A. Claim 1, and we will start on line 30, of 
Column 4: 

Having thus described my invention, what I claim . 

1. In combination with an automobile having a lower horizontal 
bumper, an upper horizontal bumper for disposition directly below 
the headlights of the automobile, -- | 

Q. Now,that far on there, do both your model and th e 1952 and 
1953 Mercury bumpers that you have introduced in evidence, have 


exactly the same thing? A. Yes, exactly. 
Q. All right, go ahead. A. It continues: substantially resilient 
vertical grille bars connected at the lower ends to the chassis of the 
automobile and at their upper ends to the upper horizontal 
bumper, said vertical grille bars having their intermediate portions 
extending across the front face of the lower horizontal bumper and at 


all times in frictional engagement therewith. 


46 


Q. Now, you showed that you could do it on your patent, is 
that correct, this dummy grille bar? A. Yes. 

Q. Now, did the Mercury people, the Ford Mercury in '52 and 
153 ever use any dummy grille bars? A. Yes, they used them all 
the time, I believe, in '52. 

* * 

BY MR. BRICK: 

Q. Now, point out to the Court and Jury the vertical grille bars 
you have been talking about prior to the dummy vertical grille bars. 
Where are they on this Plaintiff's Exhibit No. 10? A. On Plaintiff's 
Exhibit No. 10, the principal grille bars as shown on my patent are 
the outboard ones, the larger ones, this one and this one. 

Q. Now, where are the dummy grille bars on this particular 
plaintiff's exhibit No.10? A. The dummy grille bars are disclosed 
in between the center part of the lower bumper, and they are set up. 

Q. Now, how are they attached to the lower impact barrier ? 

A. Well, I have a -- 

Q. Well, firsttell us, do they attach like the larger ones ? 
A. They attach exactly like the larger ones do. 

Q. Do they come around the lower bumper ? A. They come 
around the lower bumper in the same way the principal grille bars do. 

Q. Can you turn this aroundand show it to the jury ? 

Now, is that what you are referring to? A. Yes. 

Q. The grille bars? A. Yes. 

* * 

BY MR. BRICK: 

Q. hand you Plaintiff's Exhibit No. 11, Mr. Bennett, and 
would you tell the Court and jury exactly what that is? A. This is 
a 1952 Mercury dummy or auxiliary grille bar, vertical grille bar. 

Q. And does it also have the same bolt or smaller bolt than was 


used in the main vertical grille bar that we had in evidence previously ? 


A. It uses a similar smaller bolt, yes. 
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Q. And does it work exactly the same way as the other grille 
bar did? A. Yes, it does. | 
* * * | * 

168 Q. Now, is the same thing accomplished in your patent as is 
accomplished in the 1952 Mercury multi-bumper grille as far as 
dummy vertical grille bars are concerned? A. Yes, that is exactly, 
to the very letter. 

Q. All right, will you continue. 

* * * * 

Q. Now, I think you have gone into great detail about the 
compression, but again will the vertical grille bars on your model 
and in your invention operate in exactly the same way as the 1962-63 


Mercury grille bars, vertical grille bars, will operate on ie 


A. Yes. 


* * 
| 


BY MR. BRICK: 

Q. All right, Mr. Bennett, will you please read these claims 
now, 1, 2, 5,6, and7? A. Claim 1, and we will start on line 30, of 
Column 4: 

Having thus described my invention, what I claim is: 

1. In combination with an automobile having a lower horizontal 
bumper, an upper horizontal bumper for disposition directly below 
the headlights of the automobile, -- | 

Q. Now,that far on there, do both your model and the 1952 and 
1953 Mercury bumpers that you have introduced in evidence, have 
exactly the same thing? A. Yes, exactly. 

Q. All right, go ahead. A. It continues: Substantially resilient 
vertical grille bars connected at the lower ends to the chassis of the 


automobile and at their upper ends to the upper hor izontal 
bumper, said vertical grille bars having their intermediate portions 
extending across the front face of the lower horizontal bumper and at 


all times in frictional engagement therewith. 
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Q. Now, as to that last that you read, are they the same in 
both your models and the 1952 and 1953 Mercury multi-bumper 
grille? A. Yes, well, Mercury shows that clearly and my model 
indicates it. 

Q. Now, read Claim 2, if you will, please. A. Iam not 
finished. 

Q. Oh, I see. A. And clamping means carried by the vertical 
grille barsfor engagement with the lower bumper, said clamping 
means being readily disengageable from the lower bumper upon 
impact being received by the upper horizontal bumper. 

Q. Now, is that the same on both your model and in your patent 
and also in the '52 and '53 Mercury bumpers? A. Yes. 

Q. All right, read Claim 2, if you will, sir. A. 2. In 
combination with an automobile having a lower horizontal bumper, 

a pair of substantially resilient vertical grille bars connected at their 
lower ends to the respective sides of the chassis of the automobile, the 
intermediate portions of said grille bars extending cross the 
front face of the lower horizontal bumper and at all times in frictional 
engagement therewith, an upper horizontal bumper supported on the 
upper ends of the grille bars forwardly of said lower horizontal bumper, 


and clips carried by the vertical grille bars for engagement over the 


upper edge of the lower bumper, said clips being readily disengageable 
from the lower bumper upon impact being received by the upper 
horizontal bumper. 

Q. Now, are the respective portions in that claim No. 2, both in 
your patent and in your model, the same on the Mercury multi-bumper 
grille, 1952 and 1953? A. Yes. 

Q. Now, are there any differences that you can point out 
between yours and the Mercury "52 and '53 multi-bumper grille in 
Claim 2? A. Well, the fact that they used a modification type, a 
modified type of clamp means on the inside of their grille bars. They 
used that little T-slot plate. 
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Q. Now, what significance do you place on clips in claim 2 
against clamping means in Claim No.1? A. Well, there is none. 
There is none, it is just the fact that for simplicity's sake in the 
patent drawing we show the clip instead of anything more elaborate. 

Q. Now, would you read Claim No.5? A. Claim No. 5, in 
column 5, just about line 25: | 

In combination with an automobile having a lower horizontal 
bumper, an upper horizontal bumper for disposition directly below the 
headlights of the automobile, and substantially resilient vertical 
grille bars connected at their lower ends to the chassis of the automo- 
bile, and at their upper ends to the upper horizontal bumper, said verti- 
cal grille bars having their intermediate portions extending across 
the front face of the lower bumper and at all times in frictional 
engagement therewith to compress the lower horizontal bumper upon 
impact being received by the upper horizontal bumper -- 

Q. Now, at that point, Mr. Bennett, is that the same both in 
your patent and model as it is in the '52 and '53 Mercury paulti- 
bumper grille? A. Yes. 

Q. And what is the significance of that so far ? a Of Point 
5? | 

Q. That is correct. A. Or all the claims? 

Q. Claim 5, sofar. A. Well, it reads, in other words, the 
construction that Mercury used is described right here in Claim 5. 


Q. Allright. Now you can continue. A. Well, I am continuing 
at the end, at the very end of Claim 5, where it says: 


And means for supporting the vertical grille bars on the lower 


bumper. 

So refer to means, and that means anything equivalent to 
what we describe in the patent. 

Q. Now, in reading these claims so far, what significance have 
you placed on the upper horizontal barrier being in front of or 
forward of the lower horizontal barrier? This here version of it. 

A. Well, first of all, it is important because in the patent drawing and 


50 


throughout the description of this patent, one of the main things is to 
have that upper bumper receive the impact first, and then react ina 
way that subsequently the force will be transmitted to the lower 
bumper, as the bumper reacts in a specific way to impact or collision. 
Q. Now, in Figure 3, when you show that, what is that intended 
to show, when you have No. 4 in reference to No. 1, on that particular 
figure, that cross section and side section? What position does it 
show the upper member as against the lower member of 4 versus 1? 
A. Well, it shows that it is definitely out in front of the lower bumper. 


Q. And also on Figure 2 on the next page, will you again tell 


the Court and jury what the intendment there is as to No. 4 as against 
No. 1, namely, the upper member against the lower member as to its 

position? A. That again indicates that the upper impact 
barrier is forward of the lower bumper or impact barrier. 

* * ad * 

Q. Now, will you continue to read Claim No.6? A. Claim 
6, at the bottom of column 5: 

In combination with an automobile having a lower horizontal 
bumper, a pair of substantially resilient grille bars connected at their 
lower ends to the respective sides of the chassis of the automobile, -- 

Q. Now, at that point, is that the same both in your patent 
model and in the '52 and '53 Mercury grille bars? A. Yes. 

Q. All right, you may continue, with "the intermediate portions." 
A. The intermediate portions of said grille bars being curved and 
extending across the front face of the lower bumper and at all times 

in frictional engagement therewith to compress the lower 
horizontal bumper upon impact being received by the upper horizontal 
bumper, -- 

Q. Is that the same both on your model and patent as compared 
with the '52 and '53 Mercury bumpers? A. Yes. 

Q. All right, you may continue. A. The upper ends of the 
grille bars being disposed horizontally and forwardly, and an upper 
horizontal bumper supported on the upper ends of the grille bars and 
disposed forwardly to the lower horizontal bumper -- 
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Q. Now, right there, is that true of your patent and model and 
also of the '52 and '53 Mercury multi-bumper grille bars ? A. Yes. 

Q. I mean, multi-bumper grille? A. Yes. 

Q. Is that true of theirs? A. Yes, what I have read there. 

Q. All right, you may continue. A. And means for supporting 
the vertical grille bars on the lower bumper. 

Q. Now, what do you mean by that, is that the same both on 
your patent and model as compared to the "52 and 53 Mercury model 
of the vertical grille bars or supports? A. Yes. What that means 

is that I used the word "means" instead of the word "clip" to 
indicate that you could use any suitable type of means to clamp that 


vertical grille bar across the front face of the lower bumper, and 


hold it real tight in frictional engagement at all times. 

Q. I notice in Claim No. 1 you use the word "clamping. " How 
does clamping compare with means or supporting? A. Well, clamp- 
ing is the effect you want. If you wanted to use a vise, a carpenter" s 
vise, or a machinist's vise for an example, and if you want to clamp 
a piece of metal in the vise, you put the metal in the vise and tighten 
up as tight as possible, and there we have it, clamped inside the vise. 

Q. In other words, you have provided in your patent for three 
separate types of clamping or clips or other means; is that correct? 
A. Lhave provided for more than three types, because I have referred 
to clamping means, and that could be maybe a dozen different types of 
similar clamping means. 

Q. Allright. Is the means used in the '52 and '53 Mercury 
bumpers within the intendment and what you had in mind when you 
used these words? A. Yes, I would call the little plate | that they put 
in by their grille bar, and then you put a bolt through it, and you take 
it through the bumper, and then put a nut tight up, and what you are 

doing you are clamping, and that is exactly what clamping means. 

* * * * 

BY MR. BRICK: 

Q. Now, Mr. Bennett, I believe you were about to read Claim 


Number 7 in Column 6 when we recessed. A. All right. I will read 
Column 6, Claim 7. 


52 


"In combination with an automobile having a lower horizontal 
bumper, an upper horizontal bumper for disposition directly below the 
headlights of the automobile, substantially resilient vertical grille 
bars connected at their lower ends to the chassis of the automobile 
and at their upper ends to the upper horizontal bumper, said vertical 
grille bars having their intermediate portions extending across the 
front face of the lower bumper and at all times in frictional engage- 
ment therewith to compress the lower horizontal bumper upon impact 
being received by the upper horizontal bumper...." 

Q. Now, thus far, is that the same in your patent as it was in 
the 1952 and 1953 Mercury? A. Yes. 

*« * * * 

Q. Where you start, "...substantially resilient vertical grille 
bars connected at their lower ends to the chassis of the automobile...". 
Now, is that the same in the 1952 and '53 Mercury; will you 

explain that ? 


* * 


BY MR. BRICK: 
Q. Is that the same in the 1952 and '53 Mercury, the language 
you use there? A. Yes. 
Q. Will you explain that again? A. Well, what it says in plain 
words is that you have an upper bumper, or impact barrier, you 
have a lower bumper, or impact barrier, you have the vertical grille 


bars that support on their upper ends the upper bumper, and the 


grille bars themselves extend across the front face of the lower 
bumper, and at all times in close frictional engagement with it, and 
then after leaving the bumper, they go rearward and are attached to 
the frame of the automobile. 

Q. Now, how do the 1952 and '53 Mercury multi-bumper grille 
bars accomplish that? A. They accomplish it by an equivalent of 
using two pieces instead of one. 

Q. You may continue to read the rest of Claim Number 7. 

A. All right. I will be reading on Line 22, in the middle of Line 22 of 


Column 6: 
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"anda dummy vertical grille bar extending ! 
between the upper and lower horizontal bumpers and | 
arranged between the aforementioned vertical grille | 
bars, the lower portion of the dummy grille bar | 
extending across the front face of the lower bumper, | 
and means for supporting the vertical grille bars on 


the lower bumper." 

Q. Now, was that true and used in the 1952 Mercury! i multi- 
bumper grille? A. Yes, just as you see in that Exhibit Number -- 

Q. 10, Plaintiff's Exhibit 10. A. 10, yes. 

Q. Now, Mr. Bennett, in view of the similiarities between your 
patent and the 1952 and '53 Mercury multi-bumper grilles, do you 
have any explanation for that? A. Well, the only explanation I have 
for it is the fact that I corresponded with them and gave them this 
information well in advance. 

Q. And what information did you disclose to them in a general 
nature, that you could give to us ? A. I did not provide them with 
my patent drawings that were patent pending, but I did send them 
sketches and photographs of this bumper, multi-bumper grilles, 
sufficient for them to have used it to produce what you see right here 
in this court. 

Q. You mean in their 1952 and '53 Mercury? A. ves. 

MR. BRICK: Your Honor, at this time I would like to ask the 
defendant's counsel if they can produce several letters that I gave 
them a notice to produce -- the originals, and if they can't, to the best 
of my ability I will have to introduce copies. 

* oe 2k 

BY MR. BRICK: : 

Q. I will ask the question this way: did you, prior | to the time 
you received your patent from the U. S. Patent Office on February 12, 
1952, ever have any correspondence with the Ford Motor Company 
concerning your idea and the multi-bumper grille? | 
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THE COURT: You can answer that yes or no. 

THE WITNESS: Yes. 

MR. ” BRICK: Nov, if Your Honor please! I would like to read 
one interrogatory, Plaintiff's interrogatories to the defendant, 
Interrogatory Number 16. 

THE COURT: All right. 

MR. BRICK: "Number 16. When did Mercury initiate design 
of the 1952 front end bumper structure? When was the final design 
accomplished? 

Answer to Interrogatory Number 16: 

"The Mercury Division of the defendant initiated the design of 
the 1952 front end bumper structure during the later part of 1949. 
The exact date cannot be determined. The final design was accom- 
plished on or about October 12, 1950." 

* * * 

CROSS EXAMINATION 
BY MR. CHAPPELL: 


* * * * 
Q. I would like to have you refer back to your patent, and 


particularly Figure 3, Mr. Bennett. 

You are reading from the patent, and I will read from it, but I 
want you and the ‘members of the jury to keep their eyes on Figure 3. 

There in the third column of your patent, you read this morning, 
and you said: Upon impact, the upper bumper, which is No. 4, will 
move rearwardly and the vertical grille bars will flex at the contact 
area, with the lower bumper member, the latter serving as a fulcrum. 

Now, does that mean that as you push back towards the car on 
the other bumper, the lower bumper becomes a fulcrum, and the 
grille bar 7 becomes a lever. Is that the correct analysis of what 
happens? A. It does not become a lever as much as it does give 
initially in that area of contact with the lower bumper. 

Q. But when the lower bumper is serving as a fulcrum, don't 


you put a tensionon the lower part of that member 7, around No. 11? 
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A. The tension period would be -- it would not react ina very small 
part of a second for significant impact. You might have momentary 

tension, you probably would, if you want to consider it a fulcrum, 
but immediately as that upper impact barrier 4 moves back, it is going 
to start putting a compressive froce on that lower part of the grille 
bar, especially more since the lower bumper is contacted. 

Q. But when the lower bumper is serving as a fulcrum, and you 
push the bar 4 to the right in Figure 3, you certainly put a tension on the 
portion of the bar 7 extending between the lower bumper and the frame, 
and point 8 or 10 on the frame, don't you? A. Not necessarily. It 
depends on the gauge metal, the degree of resilience of your grille bar. 
If you had a grille bar of suitable steel, and shaped it so that it would 
by its cross-section be weaker at the contact with the lower bumper 
than it is, either above or below it, then the bend or resilience in 
the vertical grille bar at that point would be the main reaction that 
you would get from the first instant of impact. 

Q. Then is it my understanding that you say, and I want you to 
confine yourself to the arm that is shown here in Figure 3 for the time 
being, and we will discuss other arms later, but with this arm shown 
in Figure 3, when the bar 1 serves as a fulcrum, and you are pushing 
the bar 4 back towards the car to the right, as viewed in Figure 3, do 
you not put a tension on the portion of the bar 7 extending: from the 

lower bumper back to the frame? A. You would not have to -- 
I can answer it only in this way, that it is entirely dependent upon the 
degree of resilience at the contact area, at the front face of the lower 
bumper and its tight frictional contact with the vertical grille bar. 
That is the key area right there. 

Q. Now, what do you mean by that? You say that if + the bar is 
very resilient that you won't get a tension in this lower portion of the 
arm 7? A. No, Iam just saying that if the very shape of the cross 
section vertical grille bar, where it goes across the front face of the 
bumper, is such that it doesn't have the same degree of rigidity that 
exists in the grille bar above, and below, the area of the lower bumper, 
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so I said the same degree of rigidity, and by that I mean having 
more resilience in that area. 

Q. Well, now, let us, instead of talking about some other bar, 
let us talk about grille bar 7, which is shown in Figure 3 of your 
patent. 

Does that grille bar have more resilience in it where it con- 
tacts the lower bumper than in other parts of the bar? A. I would 


say so by its very shape. 
Q. Will you explain your reasons for saying that? A. Well, 


I am looking for something to demonstrate with, but I will try to describe 
it without that. 

If you refer on this first page of the patent drawing to Figure 5, 
which is that kind of like part of a circle shape, and that is referring 
over to Figure 3, and for the part that has 5,5 running through it, and 
if you will look over on Figure 3, at the bottom of this curved portion 
of the grille bar, there is a line that goes through that says 5,9. 

Well, that is over here. 

* * * * 

THE WITNESS: Iam pointing to this little 11 here, a section 
of grille bar that is made of the same material all the way through, 
and that would have a shape like that, and would have more rigidity and 
less resilience than a section that is shaped like this in Figure 4, that 
No. 12. 

In other words, the more you open up the shape away from the 
U-shape or closed U-shape, as you see at 11, the more you open it 
up like you open up the palm of your hand, the more resilience you 
are going to have at that point, and you want to induce more strength 
or rigidity to it, then you move it up again, like using the palm of my 
hand, into the shape of a U. 

If you wanted to make it more rigid, with more or less resilience, 
you close it up and make it a pipe, anda pipe is a good example of a 
piece of metal that has more rigidity and less resilience for compara- 
tive length than a U-shaped cross section does. 
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Q. Well, now, is it the object of your particular structure shown 
here, in Figure 3, to have a great deal of resilience there at the 
lower bumper, or do you want very little resiliency there at the lower 
bumper? A. The resiliency and the degree of resilience is determined 
by the type of metal and the shape of metal right at that point, where 
we call it fulcrum in the patent. : 
What you have to consider is that you only have that much 
distance from the upper impact barrier back to the body structure 
of the car, so you can't have, and we are talking about the degree of 
resilience and bending, and we are talking about whether that upper 
bumper moves back maybe an eighth or a quarter of an inch, maybe 
a half inch, but we are not talking about any bumper going back real 
easy. 


Under automobile impact, it is very severe, it is not too 


difficult to push that type of structure back a half inch. 


| 
Washington, D. C. 
Thursday, October 25, 1962 
* * 
GEORGE JOGAN 
was called as a witness by the plaintiff, and, being first any sworn, 
was examined and testified as follows: 
* * * 
DIRECT EXAMINATION 
BY MR. BRICK: 
Q. Now, what is your full name? A. My name is: George 
Jogan, Commander, United States Navy. | 
Q. Where are you stationed at the present time? A. Naval 
Air Station, Glynco, Brunswick, Georgia. 
Q. What are your present duties there? A. I am the station's 


operations officer. | 


* 
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Q. Djd there come a time when you were sent to school by 
the Navy in some of their schools? A. This is true. In 1942, I 
was graduated as an ensign, naval aviator, from Pensacola, Florida. 

Q. And did you take any particular type of courses to get to 
that particular spot? A. Well, the usual type of courses that the 
Navy offers, leading to a commission in the service, navigation, 
engineering, aeronautical engineering. 

I might add that these were accelerated type courses. 

Now, to probably further elaborate, during my years in the 
service, I have been exposed to courses in catapulting and arresting 
gear. 

I have spent a year at the General Lyons School in Monterey, 
but I have had and been exposed to a great deal of engineering type 
during my twenty-some years in the service. 

* * * * 

Q. Now, did you eventually become a landing signal officer ? 
A. This is true. During my early years as a naval aviator, I 


transferred into the landing signal branch, and this is a business 


where you closely gauge the speeds of aircraft and have to have an 
intimate knowledge of the associated arresting equipment aboard 
aircraft carriers. 

I also operated as a flight deck officer on a carrier, and by 
virtue of this position had to have knowledge of catapults, which is a 
high energy type equipment. 

Q. Now, did you ultimately do work on a steam catapult and 
also associated arresting gear in connection with your aircraft 
carrier duty? A. Yes, sir. Ata later date, 1953, I was sent by the 
Navy to the naval air station at Patuxent River, which is a test center, 
and my specific job was to construct, to supervise the construction of 
the building, plant, and associated equipment for the steam catapult. 

After construction, my job was to test and evaluate this 
equipment in preparation for its installation aboard the Forrestal. 
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Q. Now, would you explain to His Honor what you mean by a 
steam catapult and the associated arresting gear? A. Well, sir, 
the steam catapult, of course, takes its energy from superheated 
steam, and transmits this energy to a piston anda cylinder, which is 

roughly 240 feet in length, and to the piston, through a system of 
mechanical arrangement. There is a shuttle and attached to the 
shuttle is a bridle, which is attached to an aeroplane or aidead load, 
which is, of course, a test load. 


When this force is released, the catapult will release energy 
to the load it intends to carry, and to give you an idea of its ultimate 
capabilities, we have launched a hundred thousand sounds dead 


load at 150 knots, or roughtly 120 some-odd miles an hour, within 
240 feet. | 
Now, to capture this dead load, so it doesn't go merrily running 


across the field, why, we installed and operated a Mark 7 arresting 
gear, which is an energy absorption device, and to assist in the 
cables, shivs, and hydraulic mechanism and why, this one hundred 
thousand pound dead load was stopped in approximately 115 or 120 feet. 
Q. And does that act as a brake? A. Itis. You can consider 
it as a brake. It is an energy absorption device. This tremendous 
energy that was imparted to the dead load is then stopped, right 
within the same site area. 
Q. Now, did you test that yourself? A. Yes, sir. I was the 
officer in charge of the entire operation. | 
Q. How many months were you in the construction of that ? 
A. The construction phase and the testing phase were just about 
three years. It was approximately fifteen months devoted to testing. 
Q. Now, will you describe the hydraulic system on that and 
tell us whether or not that is like a bumper on an automobile ? 
A. Well, any time that you want to absorb energy, there are, of 
course, several methods in which you can perform this function. 
The arresting gear or arresting equipment aboard the carrier, 
or the test site that we employed, we had different points in which 
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additional arrestment could be made; in other words, a weight could 
engage the course of the airplane at this point, and as it pulled out a 
certain number of feet, 50 or 60 feet, and if it wasn't successfully 
arrested, it would engage another barrier, and the energy be further 
absorbed. 

This probably what you had reference to, Mr. Brick. 

Q. Now is the Mark 7 arresting gear that you have testified 
about the one that the services are presently using? A. This is 
currently used aboard modern carriers. 

Q. And in’ 1956, after you had done your work on the Mark 7, 
where were you shifted by the Navy? A. I went aboard the carrier 
Valley Forge as Assistant Air Officer, and my duties aboard that 
ship were in charge of the flight hangar deck and the entire operations, 
including the shops and that sort of duty. 

Q. Now, will you briefly describe to the Court what you mean 
by launching and recovery of planes on aircraft carriers and what 
that consists of? A. Well, to launch an aircraft ona carrier, itis 

necessary to take an aircraft that weighs anything from fifteen 
to thirty thousand pounds, or even higher, some of your high perform- 
ance equipment runs up to seventy or eighty thousand pounds, and it 
is necessary to take an aircraft, and in a short distance to have the 
aircraft at a flying speed. This is essentially what a catapult does. 

Within the type of catapult we had aboard the Valley Forge, 
we would take a twenty-five thousand pound airplane and in 150 feet 
have it in the air. 

Now, after that aircraft is airborne, the distance in which that 
aircraft can land on a carrier is quite limited, and so therefore it 
must be arrested out of the air. In its landing operation, the aircraft 
slows down as slowly as it can without falling, and depending on the 
type of aircraft, this could be anywhere from 95 to 115, 120 miles an 
hour, or even higher. 


It extends a hook and as the aircraft effects a landing on the 
deck, the hook will engage a cross deck pennant, which will bring the 
aircraft, we hope, to a successful stop. 
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BY THE COURT: 

Q. What is the landing speed, the minimum you Say is 95 
miles an hour? A. Well, Judge, landing speeds in modern aircraft 
have certainly gone up, aS you can well see. In jet aircraft, some of 

them land as high as 130 or 135 miles an hour, depending on 
the size and shape, and type and kind of aircraft. ! 

But for years it has been my business to judge and gauge speeds 
of this nature. 

BY MR. BRICK: | 

Q. Now, as a result of this experience in your various duties, 


were you required to understand about the stress and strains of metals ? 
A. From a practical standpoint, yes, Mr. Brick. I worked with it 
quite a great deal in my life. | 

I have had three years' experience as an engineering officer in 
a large multi-engine squadron, at all the shops, related shops, air 
frames, and the metal shops and the hydraulic shops, and the engine 
buildup shop, and a background in catapulting, and I certainly had to 
have a general idea and understanding of forces and metals. 

Q. How many men are under your direct supervision at Glynco 
at the present time? A. At Glynco, roughtly 200. , 
Q. Now, as a result of this experience are you able to read 


blueprints and drawings also? A. From a practical standpoint I 


can interpret blueprints. 
Q. And are you able also to give us your opinion as to 
where forces are transmitted on various objects by looking at the 
blueprint and also drawings ? A. Within the limit of my 
educational experience, yes, sir. | 
Q. Now, also have you kept up your interest in automobiles 
over the years? A. I have naturally, driving one or several over the 
years, I have always been interested in automobiles. 
Many of my friends own shops or sales organizations, and I have 
been associated with a number of people in this capacity, including 
Mr. Bennett. 
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Q. Have you looked at damaged automobiles, wrecked 
automobiles, and so forth? A. Yes, sir. I was stationed at Norfolk 
for approximately five and a half, almost six years, and one of my 
closest friends owned a body shop, and in this regard, why, I reviewed 
many, a number of smashed cars. 

Q. And did you review any number of 1952-1953 Ford Mercury 
automobiles? A. Well, since I have been a long- standing friend 
of Mr. Bennett's and knowing of his interest in this area, I naturally 
exercised a little bit more consideration in this regard than I would 
anywhere else. I have been interested in '52 bumpers, Mercury 


bumpers. 


Q. And how many of them, of wrecked automobiles, have you 


actually observed? A. Between fifteen and twenty that I have looked 
at fairly closely. 

Q. In your lifetime have you ever attempted to rebuild a 
wrecked automobile? A. Yes, sir, as a hobby one time a few years 
ago, I procured a '59 automobile, and it was a total wreck, and I 
reconstructed it. 

MR. BRICK: I think that is it, as far as lam concerned at 
this time, Your Honor. 

THE COURT: Let me ask you a question before the cross 
examination begins. 

What do you expect this gentleman to testify about ? 

MR. BRICK: Well, he will testify as to where the various forces 
go when a bumper is hit, from his knowledge of automobiles as an 
individual, and also from his experience as to stresses and strains, 
and so forth, in his work, as to where the forces will be transmitted, 
and what will happen in the event of an accident. 

THE COURT: All right, you may proceed. 

CROSS EXAMINATION 
BY MR. CHAPPELL: 

Q. Mr. Jogan, you said that your ability to give an opinion on 

where the various forces would go, from looking at @ structure, was 
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that you had that ability to a limited degree? Now what do you mean 
by a limited degree? A. Lamnota formally educated engineer by 
any stretch of the imagination. I do consider myself having a 
little practical sense, and I have been associated with engineering for 
a number of years in the Navy. | 
Q. You do not have an engineering degree Yo dA No, sir. 


Q. And your work, your knowledge of where stresses and 
strains would go is knowledge that you have picked up primarily in 
connection with your work on the carrier launching and arresting 
gears? A. Well, sir, T had fourteen test engineers working for 
me at the steam catapult site. They ranged anywhere from doctor 
down to technician, and my job was to assist in the coordination of 
their efforts. I mean, like I say, 1am not a formally educated engineer, 
but I have been associated with such a great deal. : 

Q. You were an administrator, really, in that connection? 

A. No, sir, I was an administrator but I was also an operator. 

As the test was set up, I and I alone was responsible for the 
safety of the site, and I made the decisions whether the shot would 
be fired, or whether we wouldn't fire. This was not left to an 
engineer. 

Q. Now, the safety of the site, what do you mean by that ? 

A. Well, whether in my estimation, whether the shot was 
dangerous, whether we were imparting too much energy ' to the load 
that we were trying to launch, and whether it was within the capability 
of the arresting gear to arrest the load after the launch, and whether 
we might have a cable that would part. | 

In other words, the condition and ability of the equipment. 

Q. You didn't have anything to do with the design of this 
equipment? A. No, sir, but I did offer suggestions to improve 
them as far as design is concerned, and installed at the steam catapult 
site at Patuxent is a steam strainer of mine, that was of my idea. 

Q. What is that? A. An engineer took the idea and applied 


various formulas to it to make it within the boundaries of what my 
| 


intentions were. | 


Q. You mean you strained the steam to take pieces out ? 

A. That is right. This is correct, to any flag, or any slag, rather, or 

any extraneous imperfections that may have been within the piping of 

the associated system would be strained from the steam before it hit 
the launching engine. 

Q. Now, you said you had looked at a great many wrecked auto- 
mobiles. A. Yes, sir, I have been interested over the years, and more 
so since 1947 when I became intimately associated with Mr. Bennett as 
a friend. 

Q. Do you'have any interest in this patent? A. Non whatsoever. 
Iam just a friend of Mr. Bennett's. 

Q. Now, you said you had examined fifteen or twenty wrecked 
automobiles; is that it? A. Not wrecked automobiles, specifically '52 
and '53 Mercury cars. I have examined hundreds of wrecked auto- 
mobiles. 

Q. Isee. And you have examined fifteen or twenty wrecked Mer- 
cury '52's and '53's? A. Yes, sir, approximately that number; it would 
be more or less. 

Q. Now, in any of those instances, did you see the actual accident? 
A. A few of them, yes, sir. This friend of mine that owns a body shop, 
at times we would, he would be at my home, and he was connected with 
his shop by radio, and many times we would be almost immediately on 
the scene of an accident. 

Q. No, but I mean, you never saw the actual crash? A. The actual 


crash, it is difficult for me to say. I have seena number of actual acci- 


dents, but I can't recall whether a Mercury was involved or not. 

Q. But these bumpers that you examined, you didn't know, you 
didn't really of your known knowledge see the crash or know what hap- 
pened? A. No, sir, I see what you are getting at; no, sir. 

Q. Now, in the course of your Navy career, you have never been 
assigned to engineering duty; is that right? A. I was an engineering 
officer with the Air Transportation Squadron 22. I had 12 four-engine 
aircraft, a commercial version of the DC-6B, and my job was to keep the 
airplane mechanically to the standard the Navy desired from a mechanical 
standpoint. 
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I had the shops and the associated equipment to operate these 
aircraft, and I held this job for three years. | 

Q. Now, is this present job running this airfield with 81 aircraft 
an engineering job or is this an administrative job? A. This is 
primarily an administrative job; however, a junior of mine; is the 
engineering officer, and I supervise his operations in an administrative 


sense. 


Q. Now, did you design any of this arresting gear ? | A. No, 


sir; no, sir. 


I would like to make one thing clear. My name does/not appear 


on any blueprint or any design drawing anywhere, but I have 
bad a number of ideas of mine incorporated in catapulting and 
arresting equipment, this is through conversation with engineers and 
naval aircraft factories and that sort of thing. 

Q. Now, the arresting gear is a cable that stretches across the 
deck? <A. That is correct. 

Q. And you pick that up with a hook? A. Yes, sir. 

Q. And then what do you do, do you have springs at! the end? 

A. No, sir, it is a little -- through the cable, through the 'shivs 

and to an hydraulic enginer, and when you depress or push a plunger 
into a cylinder, you displace the oil under pressure, and this 
permits the arrest of the aircraft. 

Now, it is much more complicated than that. There are such 
things as constant runout valves that control the ee ‘of the runout, 
and there is a great deal of associated equipment with it. 

Q. Now, you are not a metallurgist? A. No, not by any sense 
of the imagination. Also, like I say, Iam familiar with working with 
metals. 

MR. CHAPPELL: 

* * * * 


We move that the testimony of this witness not be received. 


* * * i * 
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MR. CHAPPELL: My reasons are simply that he has -- 
although this man has had experience in aircraft arresting gear and 
catapults, and apparently has observed some automobile wrecks, he 
does not have the formal training and apparently has merely made his 
observations much in a non-techincal way, and we feel that under the 
circumstances he does not have the qualifications to explain to a jury 
the various matters of how the forces will go in through these various 
structures. 

THE COURT: We are dealing with two different things. We are 
dealing, one, with his experience in connection with airplanes and 


how they are brought to a stop, on being landed on a carrier, and how 


they are catapulted from a carrier. 

Here we are dealing with an automobile with a certain type of 
bumper. 

MR. CHAPPELL: That is right. 

THE COURT: Two different vehicles apparently, two 
different systems. 

I will hear you, Mr. Brick. 

MR. BRICK: Well, if Your Honor please, from his experience, 
and his experience has been in the line of force absorption on objects, 
and also his practical experience is that he does know something 
about the use of metals and so forth, and I think this man is qualified 
to tell you how force is transmitted and what would happen under 
impact conditions, and that is what we are going to have him testify 
to. 


* * * 


THE COURT: The objection is sustained. 
* * * 
NORMAN BENNETT 
resumed the witness stand, and having been previously duly sworn, 
testified further as follows: 
CROSS EXAMINATION (Resumed) 
BY MR. CHAPPELL: 


* 


Q. Well, all right. 


Now, let me ask you, in your opinion, with an impact | of five 


miles an hour, let us say against a tree, how far back would the upper 
bumper member 4 of your bumper, shown in your patent, move? 
* * * |; 
BY MR. CHAPPELL: | 
A. *** This will show the proximity or the closeness of the 


upper impact barrier to the radiator and the body structure of the 
automobile. So that you can readily see that the distance that this 
upper impact barrier can travel rearwardly before it starts causing 
damage to the structure of the automobile is limited, and it is limited 
only to the degree to which the manufacturer wants it to be. 
In other words, depending on the strength of the grille bars, 
which are marked 7, in Figure 8, directly below the figure we are 
just talking to, depending on the strength of these grille bars, that 
will determine at any speed, whether it is one, two, three, four, or 
five miles an hour, how far that upper impact barrier will go backward. 
Now, fuxther than that, the stress goes to grille bars 7 and 21, 
as a matter of fact, the auxiliary grille bar, or dummy grille bar you 
see in Figure 8, in addition to the strength of those, the strength of the 
automobile frame itself has to be considered, because if an automobile 
frame is only of sufficient strength to withstand a limited ‘impact, the 
grille bar will have to be that much weaker, we will say, so that it 
doesn't transform these forces back to the frame of the automobile. 
If you will refer to the top of Figure 2, you will see’ ‘these straps 
that run back to the area where they are attached, and right in that 
area where they are attached to the frame, you will cause damage to 
the frame and knock it out of line, if your grille bars are too strong. 
So there are so many different considerations that have to be 
taken into consideration here, as well as even the size of: ‘the tree, 
that Mr. Chappell said, a large tree, a very heavy tree, could be almost 
immovable, while a smaller tree, you could go into the tree without 


even damaging it. 
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So Iam unable to answer that question exactly unless all the 


different considerations are defined. 

Q. Well, then, let me make sure I understand your opinion on 
this. You cay that unless you are given the details of the strength of 
the arms 7, your grille guard 7 and the strength of the frame of the 
car, you are not able to tell the exact rigidity of the structure ? 


A. Well, Mr. Chappell, I didn't say what you just repeated. I stated 
there are a lot of variables that are present there, and the responsibility 
of the manufacturer of the automobile to take up, not for me to take 
into consideration, but the responsibility of the manufacturer to take 
into consideration, about how strong they want to make it. 

* * * * 

Q. Now, your patent specification does say that the members 
7 are to be made of heavier metal, but unless you know how heavy 
the metal is for the upper bumper 4, how can you tell how heavy to 
make the bumper guards or supports 7? A. You mean, how cana 
manufacturer tell? 

Q. Yes. A. Well, asI have previously, as I testified just a 
little while ago, you start with the frame. 

If you will all look at Figure 3 here on the first sheet. Well, 
you see you start from the ground up in your design, an impact 
absorbing device, on the front of an automobile. You start with the 
frame of the automobile, right here, which is marked No. 3. 

Now, depending on the size of the automobile, such as whether 
it is going to be a truck or a passenger car, a frame for a truck could 
be about maybe five or eight or ten times heavier and more rigid 
than a frame for an automobile. 

So you can use heavier gauge metal in whatever protective 
device you are putting on the front of the automobile, if the frame is 
heavier. Now, as the frame becomes lighter, and you use lower-period 
steel or thinner steel, naturally, you have to tone down the strength 
of the protective device on the front of the automobile, otherwise you 
will have a protective device that is stronger than the foundation that 
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it is attached to, and any impact you encounter will transfer all the 
damage to the frame, and that is exactly what you are ee to 


avoid in the design of the device like this. 

* * * / # 

A. You could change it slightly. You would have to hav ve 
essentially what they call a channel shape for the upper bumper to 
give it strength, to give the steel the strength it really needs, and it 
would have to be the approximate shape of that, which we call a channel 


shape. 

Q. If you made the upper bumper of the cross section shown in 
the lower bumper 1, in Figure 3, would that depart from the spirit of 
your invention? A.I think so, because I don't like that cross- -section 
that is number 1 in Figure 3, that is a little too easy to -- it doesn't 
have the strength that the channel shape gives it in the oe bumper 
there. 

* * * * 

Q. Day before yesterday, several times in your testimony, you 
used the word “equivalent.” Do you remember that? A. No, sir, 

I don't remember that. But I have used that word in conjunction with 
this case. : 

Q. Well, in one case you said, "the Mercury vertical grille 
bars are equivalent, to be sure, and from all practical purposes and 
appearance they are exactly the same." You were there comparing 
them to the bars in the Mercury. . 

Do you remember that testimony now? A. I probably did say 

it. I can't remember it. : 

But I am pretty sure I would have said that if I were asked. 

Q. Now, what I want is to have your definition of "equivalent." 


A. "Equivalent" means "just like,"' or "the same." 


Q. Day before yesterday you were discussing this matter of 


whether or not the clips on your bumper shown in your patent, the 
clips 15, were readily disengageable. And Mr. Brick asked you: 
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"Now is that what you meant by readily disengage- 
able when you used the word in your patent ?" 

And you answered: 

"tReadily disengageable’ in the patent means 
that the clips or clamping means, or whatever you have 
to accomplish the same thing, will disengage upon 
collision-type impact." 
Now what I want to know is what you mean when you say 

"collision-type impact." A. Well, ‘'collision-type impact" is 


anything over the impact you normally encounter in the everyday opera- 


tion of your automobile. In other words, if you are backing or parking 
your automobile, or taking it in or out of a garage, you usually don't 
operate it any more than, well, when you are parking I know you don't 
go over five miles an hour. Maybe you are going three miles an hour, 
when you are maneuvering your car into a position, and you 
might bump against another car, or up against a post or something. 

So you wouldn't call, for all practical purposes, anything 
around one or two, or even three miles an hour, a collision. But 
any time you get over five miles an hour, and upward, if you hit 
something with your car at five miles an hour, those clips would start 
moving; and, depending upon the strength of those grille bars, they 
would either move up behind that upper bumper, and allow the grille 
bars to come up 2 little; or, if what you hit was strong enough, like 
a brick wall, it would disengage altogether. 

Q. I just want to make certain on this. Then does your 
definition of "collision-type impact" mean impact at five miles an 
hour or greater? A. No. You would have to specify. 

Q. Then would you specify that, please. A. Iam talking about 
five miles an hour only in relation to hitting something solid, like a 
brick wall, or something that is not going to give. Now if you hit 
another car at five miles an hour, you are not going to get anywhere 
near the damage or movement or anything else with those clips that 
you would if you hit a telegraph post or a brick wall or a fire plug or 
anything else that is not going to yield. 
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Q. Then what you mean is that a collision-type impact is the 


impact that has the same force in it that you would get at five 
miles an hour or greater, running into a solid brick wall or somethirg 
of that nature? A. If you took this automobile, with this bumper, and 


ran it into a brick wall at five miles an hour, you would certainly 
disengage the clips. | 

Q. And that is your definition of collision impact, is Soma 
that is equivalent to five miles an hour into a solid object such asa 
solid brick wall? Is that correct? A. It might be a little bit more, 
or it might be a little bit less, but right around the five- miles- an-hour 
mark. And Iam not saying that you are going to damage the structure 
necessarily. Iam just talking that the clips are going to disengage. 

Q. So that it is your statement that the clips will disengage 
when you have this type of an impact, but will not disengage at 
lesser impacts? Is that right? A. At lesser impacts they will move, 
they will move upwards, as the grille bars move upwards; but they 
won't totally disengage. ) 

Q. When you say that they will move upward, are you talking 
about the clips in Figure 3 of your patent? A. Yes; I think they are 
marked number 15. : 

Q. So you say that those will become completely disengaged at 
impacts equivalent to five miles an hour against a solid brick wall? 

A. I will say they should. Considering how much damage a 
five-mile-an-hour impact against a brick wall would do to an automobile, 
I would say they would. | 

Q. So that in your opinion that would happen? A. Yes. 

Q. Now you say they would move upwardly, but not completely 
disengaged, at a lesser impact. How much less could the impact be 
and still move those clips or move the bars up? A. Well, T just 
answered a little while ago, like at parking speeds or maneuy ing 
speeds, when you are parking or putting your car in a garage, if you 
hit a solid object like, we will say, the side wall of your garage, or if 


you hit another object in front of you, when you go forward, like the 
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car in front of you, at low speeds there would be a certain amount of 
motion imparted to those clips upward. Now how much, I can't say, 
because I can tell you what I would like to see in it, but it is entirely 
dependent upon the type of metal the manufacturers may use, and the 
strength of the metal, in the grille bars that will be the controlling 
factor in how far those clips move at various speeds. 

Q. Iam trying to get back to the particular bumper that you 
show in your patent in Figures 1 and 3. Do you have any opinion as 
to the force which would cause these clips to slide up but not completely 

disengage ? 

* 

A. Yes. 

Q. Will you tell us what itis? A. Yes, I see -- one mile an 
hour, two miles an hour, three miles an hour, in that area there, 
depending upon what you are hitting. 

In other words, any time -- and we are talking specifically about 
this multi-bumper grille here, and not now about anything else -- 
any time you hit anything that might impart damage to your multi- 


bumper grille -- and by "damage" I mean putting a stress or turning or 
hurt is so you might have to take it and get it fixed -- the purpose of 


the disengageable clips are to lift a little, to keep the impact from 
imparting any damage tothe rest of the bumper -- in other words, 
any twisting or bolts or weakening of bolts or part popping of any of 
the components. 

They are in there for a primary reason to avoid transmitting 
forces that you would encounter in the normal operation of the car, from 
transmitting those forces to the rest of the structure. And what they 
do, they lift, and in moving they soak up the energy of the impact in 
the resilient grille bar. 

In other words, in order to bend those grille bars, it takes a 

certain amount of energy at impact. And in bending them, and 
the clips lifting, it soaks up the energy of what you just hit, without 
putting damage on the bumper or the multi-bumper grille. 
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Q. Now I would like to direct your attention to the Mercury 
bumper, and I will refer to Exhibit 10. As I understood your testimony 
yesterday, you said that if an impact were received by the upper 
bumper of the Mercury -- and I am pointing to it -- that if the impact 
were hard enough, the vertical bumper guard or grille member would 
slide up on the face of the lower bumper. Do you remember that? 


A. Yes. 
Q. Now you said there, "ifthe impact is hard enough." I want 


you to tell me your opinion of how much impact would be necessary to 
get that sliding action to which you refer. A. Are you talking about 
head-on impact ? : 

@. Well, let's make it head-on impact. A. And what type 
of object would you be striking ? | 

Q. Let's say you are hitting a brick wall. A. You are going 
to get sliding motion in those Mercury clips there at any speed 
under five miles an hour. I would say maybe three miles an hour, 
maybe two miles an hour, maybe four miles an hour. | 

Q. Now you said maybe two, maybe three, maybe four. Do 
you have an opinion as to what the lower limit is of that particular 

force? A. Mr. Chappell, the only way I could really answer 
that question and really make any sense would be to actually run 
tests on the specific bumper. Because the tightness of tie bolts -- 
I mean, if a mechanic put that together and didn't tighten ‘the bolts 
up as tight as what he should have, sure you are going to, get sliding 
motion much more readily. But if the bolts are really tight, then it 

s going to take that much more impact to get the sliding, motion out 

of there. | 

Q. Allright. Let us take it when the mechanic has realty 
tightened the bolts up good and tight. Now how much impact is it 
going to take to cause that member to slide up over the face of the 
lower bumper? A. In other words, you mean how much is it going 
to take for the grille bar to slide up, -- | 

Q. That is right. A. -- on the lower face of the bumper? 
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Q. That is right. A. I would say that it would do it at speeds 
under five miles an hour. And that is as far as I can go. I would say 
that anything over five miles an hour could do a lot more than just 
make it ride up on the face of the lower bumper. 

Q. But you don't want to commit yourself to anything below 
five miles an hour? A. Commit myself to what? 

Q. As to what would happen. A. Well, I can tell you very 
truthfully from looking at your engineering reports that you submitted 
that quite a bit happens, even under five miles an hour. 

Q. Well, Iam asking you to tell me what in your opinion 
what impact on this bumper running into a brick wall would cause the 
grille member here, bumper guard, to slide up over the face of the 
bumper. A. And Iam saying five miles an hour I am pretty sure 
would do it. 

Q. You think five would. A. Ido. 

Q. Do you think four would, or do you know? A. I can't 
commit myself that close. 

Q. Now in this Mercury bumper the bumper guard or grille 
member is fastened to the upper bumper. Is that correct? A. Yes, 
sir. 

Q. That is bolted to it? A. Yes, sir. 

Q. Now in order to have an impact on the upper bumper move 
this grille bar across the face of the lower bumper, will it not be 
necessary for this upper bumper to move relative to the lower bumper ? 
A. Yes. It will either move or, within the limits of its resilience, it 
will come back. 

* * * * 

Q. Now getting back again to Exhibit 10 and the bumper 
guards and the action of this bumper, you testified yesterday that on 
certain impacts the bumper guard, grille bar, would slide up over the 
face of the lower bumper and would totally disengage from the lower 

bumper. Is that correct? A. Well, I don't remember saying 


that; but it would under certain strong-enough impacts. 


15 

Q. It would if the impact were strong enough? A. yes. 

Q. All right. Now how strong would the impact have | to be to 
cause the grille bar, grille guard, to slide up and become completely 
disengaged? A. How strong would the impact -- you mean at what 
speed? 

Q. Yes. A. In hitting what type of object? 

Q. Well, you define it. Let us take a brick wall. A. Yes. 

I tell you, before we start, you see when you hit something) that is not 
absolutely non-yielding, you have a lot of variables set in, because you 
don't know how much energy is soaked up by the thing you ! hit. In other 
words, if you hit a telegraph post and knocked it over part-way, a lot 
of that energy was soaked up by the telegraph post. So for all test 
purposes that I have been acquainted with, they use a non-yielding 
barrier, such as a brick or a concrete wall of sufficient thickness so 
that nothing is going to give, and all the give will come from the 
bumper. So I will refer to something. For all these different speeds 
you have to have a common denominator. 

Q. Make it a brick wall. A. We will use a solid brick wall. 

Q. A solid brick wall. A. And if you want to know how solid, we 
will say about five or six feet thick. 

Q. Allright. A. Now, will you repeat the question ? 

Q. At what speed would a car bearing this bumper | have to hit 
the brick wall you have just described, with the upper bumper hitting 


the wall first, to cause the grille bar or bumper bar to slide up and 
completely disengage from the lower bumper? A. Now we are 
referring, now, specifically to the Mercury bumper SE not to, say, 
my multi-bumper grille here? 

Q. That is right. We want to confine our thinking to this 
particular bumper. A. Well I would say that if you hit that brick 


wall at 10 miles an hour, it would certainly completely disengage. 
Q. What about nine? A. Nine? I can't equivocate, sir. I 

mean I can say that it may, depending upon how strong you have 

those slotted clips spot-welded into the grille bar. That is the real 


determining factor. 
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Q. Let us assume that they are welded in properly. If they 
are welded in properly, what would happen at nine? A. Let me put 
it this way. I think if you could secure those clips that you use inside 

those grille bars, so that they would entirely disengage -- and 
by “entirely disengage" I mean either the bolt pull through or the 
plate pop out -- even at five miles an hour, from the way I have seen 
those welded in there -- hitting a solid brick wall. 

Q. Are you talking now about some defective welds you have 
seen, or is this the standard weld you have seen? A. No. I have 
compared the way those T slots or clips are welded in there, with the 
way other parts are welded in other automobiles, and they are not 
welded in there too strong. 

Q. I see. 'So what you are saying is that because of the way the 
Ford Motor Company welds these clips in, that the weld would break 
if you hit the wall, this thick wall, at five miles an hour ? <A. From 
the bolts that I have seen you use, of course. Now you have got to 
realize, you all could put a bolt in there that would sheer off and 
make the plate strong enough. The plate wouldn't pop out, but the 
bolt would sheer off. That is entirely up to you what you want to 
happen to cause disengagement in there. 

But my observations have been that the bolt that you use is 
much stronger than the way you have that clip welded in there. 

Q. So that then -- I want to get your opinion as to what happens 

-- at 10 miles an hour, hitting this brick wall with this Exhibit 
10 bumper, at 10 miles an hour what happens is that the impact is 
received on the upper bumper, and the weld fails in the grille bar, and 
you get disengagement? Is that your opinion? A. No. You left one 
step out. The sliding part comes first, -- 

Q. Oh. A. -- and then the failure. 

Q. It would slide first, and then the weld would give way? 

A. I would say, in comparing that bumper you are pointing to, 
Exhibit 10, in comparing it to the patent in question right here, I would 


say that the way you have the clips welded in those grille bars is 


7 
equivalent in strength to what I intend for the clip that I use to 


position my grille bar on the bumper. 

* * 

BY MR. CHAPPELL: : 

Q. Mr. Bennett, yesterday, or day before yesterday, as I 
understood your testimony, you said that in your bumper, after the 
impact on the bumper, that if the impact were sufficient the supports 
for the bumper would give way and the two bumper bars would be 
carried back against the front of the automobile, the fenders and all 
of the rest of the car that is there. A. Under considerable impact, 
yes, sir. | 
Q. You say "considerable impact." Will you tell me how much 
impact it would be. A. Well, let's say you hit a brick wall at around 
15 miles an hour or 20 miles an hour. 

Q. Would it happen if you hit the brick wall at 10 miles an 
hour, with your structure? A. Ican't say, sir. I mean, you could 


probably, if you wanted to, make it stand up under an impact, if you 
made the frame strong enough, and the front end structure propor- 
tionately strong enough that way. But when you are dealing in 
variables, you are limited to know how much -- through ¢ actual test 
-- how much your frame can stand before it is deformed. 

* * * | * 

Q. All right. Now let's turn to the Mercury bumper. Is 
there some point in force, or some force which will also cause the 
entire Mercury bumper supports to give way so that the two bars will 
be carried back into the front part of the car directly behind the 
bumper? A. You want to know about how much force would do that ? 

Q. Yes. A. Well, first of all, when you say "give way," do 
you mean the complete collapse of the steel straps that hold that 
bumper onto the automobile, onto the frame? | 

Q. Maybe I could rephrase my question, Mr. Bennett. What I 
want to know is, will there be some type of impact that will carry the 


upper and lower bumper bars of the Mercury back into the metal 
work and whatever is directly behind the bumpers ? A. Yes. 
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Q. What type of an impact would that be? A. An impact 
that hit the upper bumper first. 

Q. How much of an impact would that have to be to cause this 
to happen, defining it in terms, let us say, of equivalency to running 
into a solid brick wall? A. I would say that at, just to start that 
action in motion, it would be considerably less than 15 miles an hour. 

You might even start that at five miles an hour, running into a 
brick wall, that reaction that you just said. 

Q. In other words, you said "start" the reaction? A. Yes, 
start the backward rotation of that structure toward the body of the 
automobile. 

Q. Well at what force -- defined in our terms of miles per 
hour against a brick wall -- at what force would this be accomplished? 
A I think I just ‘said that you would start that at around five miles an 
hour, that action would start, and maybe a little less, but approximately 
five miles an hour. 

Q. Then at five miles an hour you mean that the bumpers on 


the Mercury would be back into the metal work of the car? A. I 
said that the action would start at about five miles an hour. I didn't 


say that it would completely go back into the metal work of the 
automobile. 

Q. That is what I am trying to get at. At what force would the 
moving back be completed? A. Well, you are asking me a question 
that can only be proven by actual tests. I don't think that any of your 
engineers could sit down and compute that, without actually going out 
and testing it. So I can't tell you. 

Q. Do you have an opinion on it? A. I don't want to even 
venture one. I have learned from my past experience that until you 
test something you don't know how much force is going to be required 

for certain strength of the various individual parts of a unit. No 
matter what the unit is, a bumper grille or anything else, you have to 


test it first. 
* 
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BY MR. CHAPPELL: 

Q. Ihave now put up for your consideration, Mr. Bennett, 
Plaintiff's Exhibit 4, which is a 1953 Mercury bumper. I would like 
to call your attention to a statement which I find in your earlier 
testimony. This question was asked of you with reference to this 
exhibit. It said: Now, if you were to do away with this yellow strap 
on here would that cause the other member to spring back when it is 
hit ? | 

And you said: No, what it does in this particular case right 
here, the yellow strap, which is the diagonal strap, adds additional 
support to that upper bumper. | 


Now, do you remember making that statement ? 

* * * * 

A. *** Now, I can say that I remember that I subscribe to that 
answer, but I can't subscribe to that question, because I can't 
remember the question being put to me in that way, by this taking 
away the yellow strap, and hit the upper bumper, it will spring back. 

It is going to move back, naturally, and for that reason you want 


to have additional support with the yellow strap. 


* * * 
BY MR. CHAPPELL: 

Q. Well, then, let me ask, so we will make sure we Sanow what 
your opinion is on this: Is it your opinion that if the yellow strap, 
which I am pointing to at the right end of the rear of exhibit 4, were 
removed, as is the case over at the other end, would that make any 
difference in the way the bumper would perform? A. Yes, it would 
make that upper bumper, it would allow it to spring back much easier 
than it would without the yellow strap probably is what this is all 
about here, the way I interpreted my answer to be given. ! 

* * * * 

Q. Let me confine, please, our discussion now to soe I will 
get to the Mercury later. A. Allright, sir. The arms continue all the 


way back to the frame of the automobile, so if you are saying, will 
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that upper bumper break off or will the grille bars 7 break off, they 
would if they -- under certain impact conditions if they were not 
resilient enough. 

Q. Isee. But in your patent they would be resilient enough so 
they wouldn't break off? A. No they would break -- ina 15-mile 
an hour or 20-mile an hour collision against a brick wall, those grille 
bars would break off at the elbow portion which is at the lower bumper, 
which is the weakest part. 

Q. Would they break off at 10 miles? A. I can't say. 

Q. But you are sure they would at 15? A. Iam not sure. 

Q. That is your opinion? A. Approximate opinion, yes. 

* * * * 

Q. Now, is it your view that the entire Mercury bumper swings 
up as a unit with'the upper and lower bumper bars swinging together ? 


A. Well, at the beginning, yes, in the first part of the impact. 


Q. Well, you say the first part. How much of the 
first part of the impact? A. Well, it all depends on how much impact, 
but what happens, those two ends of the bumper start ripping apart 
like tearing a piece of seam in a piece of clothing. 

Q. Your opinion is that these four bolts at the end tear apart? 
A. The bolts don't tear apart. They fail and allow those two ends to 
come apart. 

Q. Now, in your opinion, how much of an impact does it take 
to separate the ends of the bumper in the Mercury? A. I don't 
know. I have observed that reaction many, many times, but not being at 
the accident -- 

Q. You have observed it, but not at any accident. A. Ihave 
observed -- 

Q. You have seen them pulled apart but you don't know how they 
were pulled apart. Is that it? A. I know they were pulled apart as 
a result of an accident. 

Q. But you don't know how they were hit? A. Well -- 
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Q. You don't know of your own knowledge. <A. No, didn't 
see the accident, sir. | 

Q. All right. Now, it is my understanding then that in the 
Mercury, it is your opinion that at some point the upper bumper 

separates from the lower bumper under certain impact ? A. Yes, sir. 

Q. In your opinion, how great an impact does it take to separate 
the upper from the lower Mercury bumper? A. I can't say, sir. 

Q. You don't have any opinion on that? A. I don't ee any 
opinion on that, sir. | 

* * * | * 

Q. Now, then, if in this Mercury bumper you had an’ impact 
bordering from the front, let's say, equal to 5 miles an hour, so that 
you hit right at 45 degrees toward into this bumper, would the upper 


bumper be moved relative to the lower bumper in your opinion? 


A. How much of an impact did you say, sir ? 
Q. What? A. How much of an impact? 


Q. Five miles an hour. A. Well, your engineering reports say 


that at 2 miles an hour, you will deform the frame if you get a 45 
degree or approximate 45 degree impact out toward of one of the 
grille bars, so what happens to the bumper if you deform the frame 
doesn't make too much difference, and I can't answer that question 
any further. | 
Q. Is it your opinion that a blow of two miles an hour on this 
Mercury bumper would deform the frame? A. If itis delivered 
in accordance with your tests which said angle blow where the impact 
travels down the yellow strap will deform the frame if it hits a solid 
tree at an equivalent of about 2 miles an hour, so I have to go along 
with your tests. | 
Q. You agree that that would happen, don't you? A. Exactly 


what I have said, just now. | 
* * * i * 


Q. But if you hit a six-inch tree or a ten-inch tree, you 
probably would locally deform it, wouldn't you ? Wouldn't your 


opinion be that you would deform it? A. You would deform the 
upper bumper. 
Q. Yes. A. You would probably put some sort of a dent in it. 


At what speed again, sir. I didn't remember the speed. 
Q. Oh, I would say 15. A. Yes. 
Q. And at 2 miles an hour? A. I don't know that. 
Q. Do you have an opinionon it? A. Except for what I already 


said, that you are going to deform your frame, which is bad enough 
without worrying about the bumper, at that angle there. 

* * * 

37 MR. CHAPPELL: 

Q. In your opinion, if a blow is struck on a Mercury bumper on the 
upper bar by a tree at a 2-mile an hour impact, will you not have local 
deformation of the upper bumper bar? A. I don't know, sir. 

Q. Do you have any opinion on that? A. No, I won't venture 
an opinion, no sir. 

Q. Now in your structure with an impact at 2 miles an hour, 
would you deform the frame? A. I would say not. 

Q. Asa matter of fact, one of the great advantages of your 
structure is that you don't deform the frame, isn't it? A. That is 
the basic principle of all bumpers, sir. 

Q. But in yours, that is one of your objects, as I understood 
your testimony -- was to avoid deforming the frame. A. Thats 
right, sir. 

Q. You said that if the frame was deformed, you had an 
expensive frame’ straightening job? A. That's right sir. 

Q. So that your bumper will avoid that but then in the 
Mercury bumper at 2 miles an hour you get this frame deformation. 

A. According to your tests, yes, sir. 

Q. And you agree, your opinion is that you would get it, too, 
is itnot? A. At that particular point where the yellow strap runs 


to the frame. 
* 
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Q. Now, in this letter you say, this is May 21, 1955, you say, 
don't you think it is only fair to the American auto owner to secure 
present day "big bumpers" to the auto chassis with "Elbow-Action 
Bodyguard" instead of several steel straps? 

Now, you had written this letter after you had seen the 1952 

and 1953 Mercurys, did you not? A. Yes, sir. | 

Q. Now, to what did you refer when you said several steel 
straps? A. I was referring -- I will have to say now that enclosures 
went out with this letter with a different type of literature that I put 
out trying to interest the Ford Motor Company in the advantages of 
this multi-bumper grille patent that they were already using, asa 
matter of fact, and it meant only one thing, that I still say, that the 
single unit grille bars as depicted in my patent are superior to the 

two-piece or the strap construction used in the Mercury cars of '52 
and '53. | 


* * * * 


REDIRECT EXAMINATION 


* * 
BY MR. BRICK: | 

* * * * 

Q. Now, you were referring to tests of the Ford Motor 
Company in your testimony. What tests were you referring to? 
A. They were the tests that Ford Motor Company gave to us, the 
reports of the tests that they gave to us in conjunction with answering 
interrogatories early -- some several years ago. | 

MR. BRICK: If Your Honor please, they have always been in 
the court files and I would like to have them introduced at this time. 

(Mr. Brick shows to Mr. Chappell.) 

MR. CHAPPELL: Your Honor, may we approach the Bench? 

THE COURT: Yes. 

(At the bench.) 

MR. CHAPPELL: These tests, some relate, one test, TI believe 
relates to bumpers such as the 152 and '53. The others relate to 
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experimental bumpers which are not the same. Consequently, 
I feel that the tests themselves, although we do not question the 


authenticity of the reports, are incomplete, irrelevant and immaterial. 
THE COURT: What probative value do the tests have? 
MR. BRICK: For instance, to show the difficulty in making tests, 
because throughout the reports they say you can't simulate actual 
accident conditions. Even they have difficulty. Furthermore, 
the tests show what has happened to actual '53 and "52 Mercurys under 


certain conditions. 

THE COURT: I don't know -- 

MR. CHAPPELL: One test relates to the released model. The 
others relate to different models. 

THE COURT: I try to get you to stipulate so we do not have to 
read a lot. Can you confine it to the '52or '53 Mercury bumpers that 
we are talking about here? What would that show? 

MR. BRICK: For instance, fortify some of the testimony 
that he has given on the stand. 

THE COURT: Why don't you, over the week-end, look over and 
see if you cannot get together on a small part of these. 

MR. CHAPPELL: I think we can do that. I have no objection 
to the part that relates to the bumper here. 

THE COURT: We cannot start going into all other types of 
bumpers. Select some of this material that you believe will get over 
your point to the jury. You have to meet anyway. 


Washington, D.C. 
Monday, October 29, 1962 


* * * * i o* 


418 MR. BRICK: Yes, if Your Honor please. At this time, if 


Your Honor wants to bring the jury in, O.K., but I thought we could go 
419 over the test reports and we can do that in advance. 
THE COURT: What do they reflect? 


* * * / o* 


THE COURT: * * * 

Who made these test reports and what do they show? What do 
they indicate ? 

MR. BRICK: They were made by the Ford Motor Company and 
they indicate certain tests on different parts of this bumper, and they 
indicated what the tests showed in certain features, as to where forces 
were transmitted, and things of that nature, and certain statements 
which we contend are contrary to some of the contentions ed make in 
court here now. 

THE COURT: In other words, this is offered to impeach what 
they have contended ? | 

MR. BRICK: Yes, sir. | 

THE COURT: What the defendant contends ? | 

MR. BRICK: It impeaches it to a great extent as to some of 
the defendant's contentions that are made. | 

THE COURT: Do you object to this ? 

MR. CHAPPELL: Yes, Your Honor. 

THE COURT: Let me hear your objection. 

MR, CHAPPELL: As to the first report, BSL oe it is our 


objection that -- 
THE COURT: Just a minute. Dol have the first pneport in 


front of me? 
MR. CHAPPELL: Yes, I think it is dated Mayet m, 1951. 
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THE COURT: All right. 

MR. CHAPPELL: That is a test which was run on some 
Lincoln and Mercury experimental bumpers, and the report on the 
third page indicates clearly that the bumpers did not have the final 
design of the hangers. 

THE COURT: Of the what? 

MR. CHAPPELL: Of the hangers, which I believe from the 
report are the struts that go back to the car frame from the bumper 
itself. 

Now, it is our contention that these tests results on a structure 
different from the structure which is here before the court, different 


hangers, particularly when it is a test of the hangers, is certainly not 


relevant, pertinent, or material. 

THE COURT: Let me find out what counsel for the plaintiff has 
to say. I still don't follow or understand what you have in mind, Mr. 
Brick. 

MR. BRICK: Well, Your Honor, take that -- was that BSL 685 
that you discussed ? 

MR. CHAPPELL: Yes, that is right. 

MR. BRICK: For instance, on the discussion of the results, 
on page 3 of 16. 

THE COURT: I have got a report or memorandum report, 
Body Structure Laboratory, dated May 17, 1951; is that the one you 
are talking about ? 

MR. BRICK: That is correct. Now, page 3 of 16. It starts out 
page 1 of 16, Your Honor. 

THE COURT: Ihave it. 3 of 16. 

MR. BRICK: Now, they will show this, for instance, where it 
says, Discussion of Results. 

THE COURT: What part is that? 

MR. BRICK: Right there, Discussion of Results. 

As you go down, you will see -- 
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THE COURT: Read the whole thing. Let us not take it out of 
context. | 

MR. BRICK: As shown in Schedule A and B, the 1952 bumpers 
differ drastically from the 1950 bumpers. The Mercury bumpers of 
each model were designed similar to their corresponding | Lincoln 
model and are not shown in the sketches. The same gauge locations 
were used in taking data on all four bumpers. One of the notable 
differences between the 1950 and 19 52 models are the lack of vertical 
grille guards. This is because the bumper is also the grille and is 

high enough to serve the purpose without vertical arms, 
without vertical bars. : 

Now, the top view showed the 1950 bumper swept back ata 
much greater angle than the 1952 model. This probably accounts for 
the different in effect of jacking loads. The deflection on: the corner 
loads governed to a great extent by the hanger design. The subject 
bumpers did not have the final design of hangers. 

Now, if you read that, Your Honor, it shows why they adopted 
the 1952 bumper, and I think the jury is entitled to know that, in view 
of the fact that we are claiming infringement. | 

Now, one of the things, for instance, that our patent does, it 
does away with the grille. They say that right in here, that their *52 
bumper does away with the grille. | 

MR. CHAPPELL: We are not questioning that. We concede it. 

THE COURT: Now, one at a time. | 

Is that one of the issues in this case ? | 

MR. BRICK: I believe it is, because it shows infringement, 
because that is the purpose of our patent, it goes towards showing 

infringement. 
They claim that they didn't copy ours at all, and we say that 
423 out patent, that is one of the main purposes of it, namely, that 


you do away with the grille, which was an expensive portion of the 


automobile. 


THE COURT: All right, have you finished ? 

MR. BRICK: Yes, I have. 

THE COURT: I will hear you. 

MR. CHAPPELL: We did not have a grille on the '52 and 
'53 Mercury. You don't need this to prove it. 

Now, it is our contention that all of this discussion, if you will 
turn to page 5 of the report, and there you see the 1950 Lincoln bumper 
to which reference is made, and if you will look at, or if you turn the 
page sideways and look at the bottom figure, you see the two grille 
guards sticking up, they are numbered 6 and 10. 

Now, those are the elements which we said in this report are 
eliminated from the bumpers that are here charged to infringe. So 
that when the report discusses that then, we don't question at all that 
is the case, but we don't think it is at all relevant to this case, and 
consequently we feel it is not material. 

THE COURT: Is there anything further? 

MR. BRICK: No, Your Honor, on this particular point. 


THE COURT: Do you have any expert testimony that you can 


offer along these lines, other than these reports? 

MR. BRICK: No, if Your Honor please, for this reason, that 

these are tests that they made in their own laboratory, which 
indicates that what Mr. Bennett testified is correct, that they have got 
statements in here on the various technical parts, which definitely 
shows -- 

* * * * * 

THE COURT: Let us get back to these tests that we were 
talking about. We might as well resolve those. 

Now, Mr. Brick, why do you contend it is necessary to introduce 
this type of evidence ? 

MR. BRICK: Well, in the first place, this type of evidence in 
many of these reports indicates the contentions that we are making are 
true. 
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THE COURT: Are true? 

MR. BRICK: Yes, sir, namely, for instance, there are some 
reports that indicate that when you hit the upper impact barrier the 
forces are transmitted to the lower barrier, and then to the frame 

of the car, just like we claim our operate. 

There are also other statements in there, for instance, 

Mr. Bennett was questioned what happens when an automobile going 
1, 2, 3, 4 and 5 miles an hour, and in these reports from time to time 


they will make statements, that it is impossible almost, even ina 
laboratory, to actually make tests like that, unless you have actual 


accident conditions. 
There are also statements in there, like Mr. Bennett testified 
to, for instance, that when you push the upper impact barrier back, 
it doesn't go in a straight line, it tends to slide, and things of that nature. 
In other words, it is in the interest of showing that they have 
not only infringed our patent, but many statements in here are contrary 
to the contentions they are making here. : 

THE COURT: Do you claim that certain statements in these 
tests corroborate Mr. Bennett on the stand ? 
MR. BRICK: That is correct. 

THE COURT: And you deny that? | 

MR. CHAPPELL: I not only deny it, Your Honor, but I say that 
the tests themselves were on completely different structures. 

Now, Mr. Brick has referred, for instance, to one test in which 
there is a statement about the flow of the forces through ' the bumper, 


and in that test the upper bumper had no welded clips at all, so that 
at a speed of one mile an hour or less, the whole thing flattened out, and 
of course, it moved back, and it did do some things, which we say are 
not done in the current bumper, and that these tests of a different 
bumper do not prove our bumper behaves this way. | 

THE COURT: I think I understand your position. You contend, 
in effect, if I follow you correctly, that these tests set forth in the report 
were not made on precisely the same bumper or bumpers in issue 


in this case. 


That is your position, isn't it? 

MR. CHAPPELL: Yes, sir. 

THE COURT: What do you say about that, Mr. Brick? 

MR. BRICK: Well, if Your Honor please, I think parts of it are 
on parts of the bumper, as plainly use, and I don't think from some 
of the reports that you can say that they did away with it completely, 
and further more, it is on the '52 Mercury, the bumper that these 
tests were made on, and we only asked for that information on our 
interrogatories, and we got this information, and therefore I say that 
parts of these tests are admissible, not only on the '52 Mercury, but in 
some instances to contradict some of the contentions that are made 
right here in court. 

THE COURT: All right. 

MR. CHAPPELL: Well, Your Honor, my associate reminded 
me I didn't correct your statement. In one of these reports, namely, 
BSL 908-3, which is a report dated April 10, 1952. 

THE COURT: April 10, 1952? 

MR. CHAPPELL: Yes, and if you will refer to the seventh page 
of that report, you will find a table. 

THE COURT: All right. 

MR. CHAPPELL: Now, these two tests are on what we are 
willing to admit are relevant bumpers. The Sample No. 1 was the 
production bumper, and so, of course, any tests on that would be 
relevant. 

Now it turns out that Experimental No. 4, is not exactly the 

production bumper of that day, but it is like the 1953 Mercury 


in certain respects, so that we say that since it is substantially the 
1953 type of construction that we feel that the tests run on that would 
be relevant and the results obtained from those tests would be certainly 


properly received. 


We have also stated to Mr. Brick that the report dated 
September 10, 1952, which is No. BSL 1187, is a test which relates to 
a production bumper. We have no objection to that test going in. 

So that we have here in this group of tests several tests 
made on experimental bumpers which were quite different, and 
incidentally, were rejected because they were not satisfactory, and 
then we come to these two particular reports on the three bumpers 
I have referred to, which we believe are pertinent because they do 
show the thing which is before the Court. 

THE COURT: How about that, Mr. Brick? i 

MR. BRICK: Well, these two, they told us that they had no 
objection to, except for certain portions. But, on the other hand, there 


are some of these other reports in which they have statements, and 
also tests that do go to show the contentions they are making here 


are not -- | 
THE COURT: Well, isn't that a question for the jury? I can't 


resolve that. I can't say whether they do or not. 

MR. BRICK: Well, that is why the jury should be given these 
then, and they can make any explanation they want of that. 

THE COURT: Well, I have heard the arguments, pro and con, 
and this will be the Court's ruling: I will admit these tests, portions 
of them, at least, with the right reserved to the defendant, if they can 
show they refer to two other types of bumpers, at the proper time. 
That will be the ruling, and let us proceed. 

* * * 
446 NORMAN BENNETT 
was recalled as a witness and having been previously duly sworn, was 
examined and testified further as follows: | 
REDIRECT EXAMINATION (Resume) 


BY MR. BRICK: 
* * 


Q. How much distance actually would there be on an actual 
automobile between the multibumper grille and the sheet metal work ? 
A. As I said before, about three-quarters of an inch, or possibly an 


inch. 
* * * * * 


Q. Now, I think that in cross examination -- well, there was 
some question about this portion of Figure 3, between 1 and 10, as to 
what would happen in your bumper in the event an impact was put on 
the upper structure of your bumper. What would be the purpose of 
that, that piece from 1 to 10 in Figure 32 A. Well, in that particular 
Figure 3, the purpose is to transmit the forces from the upper bumper 
back to the frame of the automobile. 

Q. Now, what is the difference between that and the Mercury 
bumper for '52-'53, when they omitted that, from 1 to 10? A. When 
they omitted that, they weakened the structure at the lower bumper, 
and consequently compensated for that by running an additional strap 


from the upper bumper to the frame, practically the same place where 
my vertical grille bar on Figure 3 connects to the frame. 
Q. In other words would that pencil depict what you just 
450 testified about? A. Yes, you have a pencil there leading from 
the upper bumper in Figure 3 to the point where the vertical grille 


bar is secured to the frame. 

Q. Now, what is the purpose of that strap from the upper 
bumper to frame 10 on the Mercury? A. The purpose is obviously to 
strengthen their structure, to compensate for where they weakened it. 

* * * * * 
451 Q. All right, now, again briefly, is it possible for you without 
actual tests to actually tell what happens to the upper barrier of your 
multibumper grille when it is struck by an automobile going 3 miles 


an hour? A. Oh, absolutely not. 
* * * 
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Q. Now, tell us what happens to the upper impact barrier of 
your multibumper grille when it is struck, as far as resilience of the 
entire structure is concerned? A. Well, when itis struck in ordinary 
operating, the resilience of the structure absorbs the impact. 

Q. Then what happens if it is struck by more accident force 

or such as that, other than just parking and so forth? A. Well, 
if you run it intoa steel pole, ata reasonable rate of speed, say, ten 
miles an hour, that is a little bit more than what we expect from an 
every-day parking bump, then the clips would start moving, in the 
case of the Mercury bumper and in the case of my bumper also. 

Q. What do you mean by the clips start moving? A. Well, I 
mean as far as force imparted to the upper bumper in both cases, they 
tend to lift the grille bars and make motions, relative sliding motion, 
between the front face of the lower bumper and the grille bar. They 
move upward across the front face of the lower bumper. 

Q. Now, in the Mercury automobile, does that come from the 
T-slot? A. Yes, itis allowed by the T-slot, yes. | 

* * * * 

(Outside the presence of the jury.) 

THE COURT: Mr. Brick, I have been reviewing this ruling I 
made about the admissibility of these papers you handed me, these 
tests. The more I think about it the more I think Mr. Chappell might 
be right in his objection for this reason: AsI understand Mr. Chappell's 
objection, he doesn't object to the use of you showing the result of the 
tests, as long as they apply to the particular bumpers involved in this 
particular litigation. That's correct, isn't it? 


What you do object to is tests made on other bumpers; is that 


correct? 
MR. CHAPPELL: Right. | 
THE COURT: Now, I think that you are right, Mr. Chappell, 
unless you can convince me that I should adhere to my previous ruling. 
I am not going to permit tests in this case on bumpers) ‘that have nothing 
to do with this litigation. 


MR. BRICK: Except this: These tests were on 1952 Mercury 
automobile bumpers. In other words, what they were doing were testing 
different bumpers to be used in connection with it. As I understand it, 
if Your Honor please, they have no objection to Report No. BSL 1187 
or BSL 908-3. 

THE COURT: What do they have to do with? 

MR. BRICK: As he said, they have to do with this particular 
bumper itself, no question about this. But as to the others, they were 
doing work on the others to see just where force was transmitted and 
what would happen under certain conditions. 

THE COURT: What were those other bumpers like? 

MR. BRICK: They were Mercury 1952 bumpers. 

THE COURT: He said no, the defendant said no. That is what 
I want to get clear in my mind. 

MR. BRICK: What they would do with the different 1952 bumpers, 
and so forth, would be to leave certain things out to see if it would work 
all right without having those parts in. For example, I have here 
BSL 908-1, it says, Subject: Impact and statis load tests on 1952 
Mercury experimental front bumpers. They showed the work they were 
doing on that while they were getting ready to pick what they actually 
used. Because this report was dated January 31st, 1952 and Iam 
certain by that time they already had the bumpers on the cars because 


I assume the cars came out in December of 1951, at least. 


THE COURT: Now, we are concerned with bumpers used on 
1952 and '53 model Mercurys, aren't we ? 

MR. BRICK: That is correct. 

* * * ak * 
468 THE COURT: You claim those bumpers infringe your patent 

rights. 

MR. BRICK: That's right. Now, you take BSL 685, Subject, this 
is one that may be questionable, it says, Comparable Tests of 1950 
and 1952 Mercury, Lincoln, and Lincoln Cosmopolitan front bumpers. 


They were actually doing tests on the type of bumper they were going 
to use on the 1952 Mercury. 
Now, in this particular case, as they say in this report that 
the 1952 Mercury bumper, the parts that they used were | similar to 
what they were using on the Lincoln. So that this was an experimental 
test whereas the other one I read to Your Honor was not an experimental 
test. 
Then you have BSL 901 and Subject: Vibration and Impact 
Tests of 1952 Mercury front bumper grille bar to impact bar clamps. 
And that was dated May 5th, 1952. They were still trying in this report, 
apparently, to find a cheaper way of holding these clips or clamping 
means in, which I say is important to show because they actually at 
that point were using Mr. Bennett's vertical grille bar. And any work 
they did along that line I say is admissible and a lot of statements in 
there are contradictory with the contentions that they are making here. 
THE COURT: Now, let's stop right there. Mr. Chappell, how 
can you show the Court, if you can, from these tests, the exhibits, 


that some of them do not pertain to the particular bumpers involved 
in this litigation ? 

MR. CHAPPELL: All right. Mr. Brick has referred to the 
Test BSL 908-1. He says that must have been the bumper we were 
using. The foreword of this report starts out: At the request of 
Mr. R.H. Holland, body engineer, impact and static load tests were 
conducted on two 1952 Mercury experimental bumper assemblies 
submitted by Standard Steel Spring Company as proposals to eliminate 
some of the welded clips and reduce the cost of assembly. 

Now, the welded clips to which he is referring are clips that 
are welded across the back of the channel to make it a stiff channel, 
whereas -- I mean, this is pretty soft metal when shaped like this 
(indicating) and when something hits it it tends to flatten out. 
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Now, they found when they eliminated all of these clips from 
both the upper and lower bumper that the bumper was just nothing. 
This is the bumper that they were testing there. This was not any 
production bumper at all. Our position, it is so different that, I mean, 
it would be like putting soft rubber in the top instead of having -- 

THE COURT: That is what I don't want to get in in this trial. 
It is complicated enough for the jury. I think we should restrict these 
tests to the bumpers which are in this case and just keep out of the 
case any other bumpers that are not comparable or not involved in 
this case. I think that will simplify the issues to the jury. It seems 
to me you can get all you need out of the tests involving these particular 


bumpers. 

MR. CHAPPELL: Well, Your Honor, I don't want to press too 
far, Your Honor, but the last report that Mr. Brick showed he was 
referring to the tests of just the clamps that they were using instead 


of the bolts to hold the bottom parts of these bars. They used -- 

THE COURT: Which are the tests that you have no objection 
to, Mr. Chappell ? 

MR. CHAPPELL: I have no objection to the portions of 
908-3 which refer specifically to samples No. 1 and 4. 

THE COURT: What are those samples, can you tell us ? 

MR. CHAPPELL: The sample No. 1 was a 1952 Mercury 
production bumper that had the whole complement of clips except one 
in the lower center, but this is the way it was actually made and sold. 

THE COURT: Your contention is the 1952 Mercury production 
bumper was the one that was actually used on the 1952 and 1953 models? 

MR. CHAPPELL: That's right. 

THE COURT: These other bumpers counsel wants to show the 
test results for were not actually used on these models. 

MR. CHAPPELL: That's right. 

THE COURT: So that if we just stay with the 1952 and '53 
Mercury production bumpers, we will have the same bumpers involved 
in this litigation. 
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MR. CHAPPELL: That's right. 
THE COURT: That is your contention, isn't it? 
MR. CHAPPELL: That is my contention and I think we take 
in so many side issues it will take us a day to explain pe 
THE COURT: I do, too. | 
MR. BRICK: If Your Honor please, there are some statements 
in some of his other reports -- 
THE COURT: There may be, but they were made under different 
circumstances, tests might have been different because of the way the 
bumper was constructed or the clamps, and so forth, that i is what I 
don't want to get this jury involved in. I think from what now I have 


listened to, your contentions, and thought about the matter, had more 
time to think about it, Iam going to restrict your proof to the tests 
472 involving the bumpers, the production bumper on the 1952 and 


1953 Mercury, and I will exclude the rest of it. 
*« * * P a 


MR. CHAPPELL: We have marked copy for Mr. Brick in 
red indicating the parts that should be excluded. : 

THE COURT: All right. 

MR. BRICK: We looked them over and we think the entire 


reports ought to go in. : 

THE COURT: Then let the record show that you proffered that 
proof and the objection will be sustained and only the portions or the 
documents having to do with the 1952 and 1953 Mercury production 
bumper will be admitted. That will be the ruling of the Court. 

* * * * * 
NORMAN BENNETT | 
* * * | 
REDIRECT EXAMINATION (Resumed) 


BY MR. BRICK: 
* * 
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476 Q. Now, on page 2 of 18, at the top, under Conclusion 2, what 
did you find there, would you read that to the jury? 
* * * * * 
A. 2. The lower impact bar to inner arm bracket was the only member 
found capable of absorbing sufficient energy to protect the frame horn 
477 under an impact force applied at or near the bumper guard. 
* * * * * 
Q. What is the frame horn? A. That is the front end of the 
automobile frame. 
* * * * * 
Q. Now, on page 3 of 18, would you read under Recommendations, 
paragraph 6? A. 6. It is suggested that, in any consideration given 
478 to further improvement in the design of the bumper arms and 
in future designs, attention should be given to the possibility of 
providing more flexibility in the upper arms and in the lower impact 
bar to inner arm brackets, since these parts must be expected to absorb 
most of the impact energy and should start to yield before critical 
stresses are reached in the frame horn. 
* * * * * 
Q. Now over to page 4 of 18, would you read the third 
paragraph beginning, the lower impact bar, page 4 of 18. A. Yes. The 
lower impact bar to inner arm brackets should not be considered just 
as spacers between the impact bar and the inner arms, but, rather, as 
the only members capable of absorbing enough energy to give any 
protection to the frame horns under an impact force applied at or near 
the bumper guards. Every attempt which has so far been made to 
eliminate these brackets has resulted in a very rigid path from the 


bumper guard to the frame horn. The impact bars simply do 


not have adequate impact strength to maintain design clearances. For 
example, in sample No. 5 the lower impact bar deflected so that it was 
formed around the lower corner of the inner arm, giving in effect a 
direct connection to the frame horn. The inner arm is thereby 


prevented from dissipating any energy. In other cases the impact 
bar deflected sufficiently to permit the inner end of the bumper guard 
bolt to strike the back bar. Critical stresses are developed i in the 
frame horns even under extremely light blows. The yield point of the 
frame horns may be reached with an impact of 100-foot pounds or less, 
depending upon the rigidity of the upper impact bar. When the lower 
par welded brackets start to yield seriously, the frame horn stresses 
start to decrease. If this bracket is omitted or does not yield soon 
enough, the stresses continue to increase, and an early frame horn 
failure is the obvious result. 

Q. Now, Mr. Bennett, would you turn to page 5 of 18 and read 
the last paragraph of that page and continue on to the top of page 6 
of 18? A. Yes. The most critical condition on the frame horn appears 
to result from an impact force applied normal to the upper bar just 
outboard of the upper arm. A very light blow concentrated in this area 

on any of the bumpers so far tested may be expected to buckle 
the frame horn. Since the upper bar is located well above the top of 
the frame, any load applied to this bar applies a considerable bending 
moment to the frame horn. Since the upper bar also protrudes well 
forward of the lower impact bar, most of the energy of a light blow 
is absorbed by the upper bar. Under a heavier blow, the upper bar 
deflects sufficiently so that a large portion of the energy is absorbed 
by the lower bar ina secondary impact. Therefore, the frame stresses 


are not proportional to the total energy of the impact. In spite of 


this division of the energy, which is peculiar to the test conditions, 
neither the current production bumper nor the best available substitute 
will protect the frame beyond an impact of about 825- foot pounds unless 
the upper arm yields seriously as in sample No. 4. 

Q. Now, Mr. Bennett, on page 6 of 19, would you read the third 
paragraph? A. Yes. There appears to be only two possible means of 
correcting this condition, by increasing the strength of the frame horns 


or by reducing the rigidity of the upper arms. Both offer important 
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disadvantages. ‘Softening the upper arms will impose some sacrifice in 
rigidity, but in some cases will cause a greater portion of the energy 
to be absorbed by the lower bar, thereby reducing the frame bending 
moment and stresses. It is not possible to maintain maximum 
rigidity at the upper bar and still protect the frame adequately. One 
or the other must be sacrificed. If upper bar rigidity comparable to that 
of the original 1952 design is required, then the frame horns must be 
reinforced. 
Q. Now I'd like you to go over to page 8 of 18 and on the top 
entitled Table 2, Progression of Failure, 1952 Mercury front bumper 


impact tests, and on the top it says, observed failure, impact energy 
foot pounds, 1952 production tests tested at L.H. Guard. Will you read 
the first line under all that? A. Yes. 410 impact energy foot pounds 


is indicated in the column. 

Q. Read the rest of that. A. The lower impact bar to inner 

arm, lefthand bracket slides upward on the carriage bolt. Relocated. 
* * * * bd 

A. If: Discussion of Results. In previously conducted tests 
on 1952 Mercury production and experimental front bumpers, apparent 
weakness had been noted in connection with a tendency of the upper 
arm to rotate about its attaching bolt to the frame. In report BSL 
908-1, it was recommended that some provision should be made to 
prevent this rotation. At that time the addition of arc welding between 
the upper and inner arms at the rear bolt was considered to be the 
most practicable means of correcting this condition. This welding 
was not present on the production bumper tested under BSL 908-3, 
put has apparently been put into effect prior to the manufacture of the 
subject sample. 

Results of these tests indicate the added welding to be 
considerably more effective than the grille bars in contributing to the 
impact strength and probably also the dynamic rigidity of the bumper. 
Within limits of the 700-pound maximum test load, static rigidity of 
the bumper was not noticeably affected by either the added welding 
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or the grille bars, as shown by the curves in Figures 3 and 4. 


Obviously, this is true only if the attaching bolts are properly tightened, 

since the rigidity is largely dependent upon the friction at these bolts. 

The effect of the welding would be noticeable only under much heavier 
static loading or under dynamic loading as in the impact test. 

There appeared to be a considerable increase in impact strength of 

the bumper, even with the grille bars removed. 

Whether or not this increase in strength presents < an over-all 
improvement is highly questionable. The most apparent result was 
that more effective transmission of impact energy to the frame 
produced earlier frame horn failures than ever before. Consequently, 
the ultimate impact strength of the frame and bumper combination was 
reduced rather than increased, not as a result of removing the grille 
pars, but simply because of the added welding between the arms. As 
in previous tests, the premature failure of the frame prevented any 
determination of the ultimate impact strength of the bumper assembly. 

Q. Now, Mr. Bennett, will you read the last paragraph on page 4 
of 9 beginning III Discussion of Results continued. A. Yes. The 
righthand frame horn and its brace were quite severely buckled under 
an impact of 566-foot pounds of energy applied normal to the upper 
impact bar at a point 27 inches from the center line of car. Although 
the laboratory impact test has never been considered to duplicate 
accurately any given set of car or road conditions, it is interesting to 
note the conditions under which such damage might be expected to 

occur. It may be assumed without serious error that this 
impact approximately represents the conditions of a fully loaded 1952 
Mercury four door sedan striking a large tree or other very rigid 


object at a speed of 1.91 miles per hour. 
* * * 
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MR. BRICK: Your Honor, before the jury is brought in, you 
have already ruled, but to clarify the record, I would like to read into 
the record, as to these test reports, certain questions and answers 
from the interrogatories so we can have our record complete on this. 

THE COURT: How long will it take ? 

MR. BRICK: It will only take me about five minutes. I will 
try to rush it. 

Plaintiff's interogatory to the defendant, question No. 14. 

"What tests on front end impact did Mercury conduct in 
development of the Mercury multi-bumper grille in 1952 and 
19532 When were such tests conducted? Furnish results and 
photos of results of such tests." 

The answer to interrogatory 14: 

"The defendant conducted the tests described in the 
attached reports, Exhibit C, on or about the dates of said 
reports." 

I might say off the record that they consist of seven reports, 
which numbers will be given later. 

On supplemental interrogatories, question 9 of the plaintiff: 

"Has the defendant made any test reports of any kind which 
contain data pertaining to the T-shaped slot in the bumper grille 
bar bracket of the 1952 Mercury ?" 

The answer was, answer to interrogatory No. 9: 

‘Insofar as defendant has made any test reports of any 
kind which contain any data pertaining to the T-shaped slot and 
the bumper grille bar bracket of the 1952 Mercury such data 
will be found in the test reports heretofore submitted to the 
plaintiff."' 

Plaintiff's question No. 10: 

"If so, please give the data or dates and attach copies 
of the test report or reports." 
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. Answer to interrogatory No. 10: 
"Report No. BSL 685 dated May 17, 1951; BSL 729, 
June 28, 1951; BSL 908, November 27, 1952; BSL 908- -1, 
January 31, 1952; BSL 908-3, April 10, 1952; BSL’ 901, May 8, 
1952; and BSL 1187, September 10, 1952." | 
In Plaintiff's second supplemental interrogatories, question 


"Defendant's answer to No. 14 of the first set of 
interrogatories provided certain tests. Do the reports on the 
results of the tests in said Exhibit C constitute the results of all 
tests conducted on the subject bumper and if not state what other 
tests were conducted and provide the results of such tests." 
Answer to No. 4 of the second supplemental interrogatories: 

“The test report submitted with answer to interrogatory 14 
comprises all test reports of which defendant is presently 
aware as having been conducted on Mercury 1952 and 1953 
bumpers." 
Third supplemental interrogatory, plaintiff's question No. 12: 

"In connection with question No. 7 of the second supplemental 
interrogatories wherein plaintiff asks whether any of the test 
on production structures indicate complete lack of transmission 
of any compressive forces to the lower bumper upon impact 
to the upper bumper of actual mass production test sample 
used defendant in answering referred to the answering question 
No. 6 of the second supplemental interrogatories which stated 


that in connection with the test reports submitted the same 

speak for themselves regarding the tests therein described. 
The plaintiff now asks the defendant to point out in these test 
reports exactly where such data appears so Sa ithe plaintiff 
can examine the same properly." 
In answer to 12 they answered: 

"Report BSL 729, page 2, conclusion 6; page 4, paragraph 

3 and pages 6, 7, 18, 19, and 22." 
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I might say for the record all of these were signed and sworn 
to by C.J. Felrath, who, I believe, was secretary of the Ford Motor 
Company. 

I would briefly like to read what this BSL 729 showed on page 2, 
Conclusion 6. 

THE COURT: Can't you just offer it in evidence and refer to 
it instead of reading it? Make a proffer of proof and have it marked as 
an exhibit and it will be in the record. 

MR. BRICK: All right. May I have this marked as Plaintiff's 
Exhibit ? 

THE DEPUTY CLERK: No. 30. 

MR. BRICK: I would like to have the report BSL 729 in the 
record and I will refer to the specific pages I have in mind. Page 2, 
Conclusion 6 and page 4, paragraph 3, and pages 6, 7, 18, 19, and 22. 

THE COURT: Mr. Chappell, I think you already stated your 
objection to this exhibit. 

MR. CHAPPELL: Yes. I just want to look at those places in 

493 in the report, Your Honor. 

THE COURT: All right. 

MR. BRICK: May I say on this question 12, we asked for tests 
on the production model and this is, of course, what they submitted to 


us, and that is why I want the record complete on that. : 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 30. 
THE COURT: Do you object to this exhibit? 
MR. CHAPPELL: Yes, I do. 
THE COURT: Do you wish to add any additional grounds to 
your objection or stand on what you have already stated ? 
MR. CHAPPELL: No, Your Honor. | 


THE COURT: All right. Objection sustained. ‘ 
* * * * ok 


RECROSS EXAMINATION (Continued) 
BY MR. CHAPPELL: : 

Q. Mr. Bennett, will you please turn to page 2 of the report, 
exhibit 28, and read Conclusion 6, 7, and 8, to the jury. A. “Page 2, 
did you say? | 

Q. Page 2, Conclusion 6, 7, and 8. A. (Reading:) "6, The 
current production bumper assembly #BC-17750-B did not have 
adequate energy absorption qualities to protect the current production 
frame. It produced one frame horn failure under an impact of only 
658 foot-pounds. : 

"7, The most satisfactory bumper design tested produced a 


frame horn failure under a maximum impact of about 825 foot-pounds. 
"g. There is evidence that the above condition could be 
corrected in either of two ways: | 
"A, By reinforcing the frame horn from the front spring cross 


member to the present member frame horn brace. 

"B. Or by designing more flexibility into the bumper upper 
arms with a resulting sacrifice in rigidity at the upper bar.” 

Q. It was my understanding that it is your opinion that when 

you use the bumper of your patent you avoid frame horn failures; 
is that correct? A. That is very desirable, yes, sir. You try to avoid 
it as much as possible. | 

Q. But with your structure it is my understanding, in your 
opinion, you would avoid frame horn failures? A. No, sir; I didn't 
say that. | 
Q. Then, dol understand with your bumper you do not avoid 
frame horn failures? A. No, sir. Simply you attempt to avoid frame 
horn failures to the best of your ability through design and construction. 

Q. But with your particular bumper you don't succeed? A. I 
didn't say that, sir. | 
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Q. Do you succeed when you use the bumper of your patent 
in avoiding frame horn failure ? A. In design of a bumper you do 
everything possible to attempt to avoid frame horn failures. 

* * * * * 

THE WITNESS: I have never run any actual impact tests on 
my bumper structure. 

BY MR. CHAPPELL: 

Q. In your opinion would you, by using the structure of your 
patent, avoid a frame horn failure? A. Toa degree. 

Q. What degree? A. I do not know exactly. 

Q. What, in your opinion? A. I would not be able to tell 
unless I were able to run actual impact tests. 

Q. Do you have any opinion? A. I would rather not say. 

* * * * * 

Q. Do you have an opinion as to whether, using the bumper 
of your patent will avoid frame horn failures? A. That is the basic 
purpose of my patent. 

Q. I asked you if you had an opinion. A. An opinion at what 
speed we could go? The question is not clear to me. It is not exact 
enough. It would have to be qualified a little more than that. 

Q. Do you have any opinion as to whether the use of your 
bumper, shown in your patent, will avoid frame horn failures in use ? 
A. Yes. It will avoid them, but not eliminate them. 

Q. I would like to have you now turn to page 3 of this report, 
Exhibit No. 28, and I would like to have you read recommendations 


4 and 5 to the jury, please. A. (Reading:) "4. Itis recommended 
that the 1952 production frame horns be considered to have inadequate 
strength to properly withstand the loading imposed by the best 
available bumper which is compatible with other design requirements. 


"5, It is recommended that an investigation be made to 
determine some practicable means of reinforcing the frame horns to 
render them capable of withstanding an impact of at least 1,000 foot- 


pounds applied at any point on the bumper." 
* * ote 
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A. (Reading:) "It may be assumed without serious error that 
this impact approximately represents the conditions of a fully loaded 
1952 Mercury 4-door sedan striking a large tree or other very rigid 
object at a speed of 1.91 miles per hour." | 

Q. I wish you would look up in the second line of the paragraph 
and tell me whether this sentence refers to an impact of 566 foot- 
pounds. A. Yes, Apparently it does. 

Q. I would now like to have you turn to page 4 of the report, 
Exhibit 28. I would like to have you read to the jury the last full 
paragraph starting, "It has been considered..." A. (Reading: ) 

"It has been considered possible to design a set of inner arms which 
would provide the desired energy absorption qualities but as of this 

writing no such sample has been submitted for test. Any such design 
would necessarily impose a considerable sacrifice in rigidity. ete 


* * * * : * 

Q. I would like to have you now refer to page 6 of this same 
report and read the first full paragraph on the page. A. (Reading:) 
‘Whether or not the test conditions simulate any normal service 
condition may be debatable. There is probably no such thing as an 
average accident. However, it is considered quite possible for the 
front end of the car to ‘dive’ under hard breaking in such a way that 
only the upper impact bar will strike the bumper of another car. A 
very light blow of that sort would probably buckle the frame horns 
without serious damage to any other parts of the car." 

Q. Now, would you read the last paragraph of the report on 


that same page. A. (Reading: ) “In these and previous | tests, several 
designs have been penalized because premature frame failure ended 
the tests before the ultimate impact strength of the various bumpers 
was determined. If the frame horns are reinforced to provide more 
protection, then it may still be found practicable to use one of the 


500 cheaper bumper designs such as Experimental | No. 7, provided 


that some reduction in rigidity is acceptable." 
* * * 


503 


1038 


Q. I would like to have you now refer to page 8 of Exhibit 28. 

On your redirect examination you read from the line referring 

to the results achieved with 410 foot-pounds impact. 

About what speed would that represent? A. I would have to 
refer back to your reports for comparison here where you say 
previously in your Exhibit 29, that 566 foot-pounds of energy is 
equivalent to 1.91 miles per hour, so 410 foot-pounds would be less 
than 1.9 miles an hour. 

Q. I wish you would read on in the report starting with the 
No. 735 in the column under "Impact energy foot-pounds." 

Read first the impact energy in foot-pounds, and then read 
the portion under the heading "Observed failure" and, in particular, 
under the portion of the report referring to the 1952 production model 
tested at the lefthand guard. A. In the first column, 735 foot-pounds. 
Observed failure: The above bracket is rather badly deformed. 

Q. The above bracket is the lower impact bar to inner arm 
lefthand bracket; is that right? A. Yes. With the impact right on the 
lefthand bar, apparently. 

Q. Now, go ahead. A. 830 foot-pounds. Top flange of lefthand 
frame horn rippled slightly. 

Q. Allright. Next. A. 908. Frame horn buckled on top flange 
and side between frame horn brace and front spring cross member. No 


noticeable bend in arms. Lower edge of lower impact bar broken at 


bolt hole for accessory guard. 

Q. Now, would you continue reading the same data for 
Experiment No. 4, tested at the righthand guard. A. 573. Noticeable 
twist in outer arm. Impact bar to inner arm bracket bent upward 
slightly. 

Q. Now, the next. A. 745. Upper flange of righthand frame 
horn buckled forward of frame horn brace. Bumper still in remarkably 


good condition as shown by the photograph in Figure No. 7. 
*! * * * * 
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Q. Now, Mr. Bennett, I would like to refer you to} ‘page 10 of 

Exhibit 28 and ask you to read from the table about experimental 
No. 4, tested 27 inches left of centerline, giving the impact energy in 
foot-pounds and the observed failure. A. 409 foot-pounds. Inner arm 
bracket bending outward. Noticeable twist in outer arm. | 

497. Slight buckle in both flanges of upper a bar at 
upper arm clip. 

659. Upper arm is bending at attachment to upper bar. 

827. Upper arm is badly bent. Upper arm badly buckled in 
torsion and bending at upper arm and is also buckled upward at center. 
Upper flange of lower bar buckled just outside inner arm bracket. See 
photograph of damage in Figure No. 8. Apparently the yield in the 
upper arm provided the needed protection to the frame horn. 

* * * * | 3k 
509 HAROLD SPEIGHT OVERMAN, JR., | 
called as a witness by counsel for the plaintiff and, having been first 
510 duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 


BY MR. BRICK: 
* * * * | * 


512 MR. BRICK: If Your Honor please, my opponents stipulate he 
is qualified to testify. 
THE COURT: All right. You may proceed. 


BY MR. BRICK: | 
* * * * | * 


Q. Did he give you any of the drawings from the Ford Motor 
Company? A. Yes; he gave me some detailed and assembly drawings 
bearing the name Ford Motor Company, showing front bumper of one of 
their automobiles. | 

Q. What year model was it? A. I believe it was a 1952 
Mercury. 

Q. Did he show you drawings in connection with a 1953 
Mercury? A. I believe so. 


Q. Have you had a chance to determine whether or not Mr. 
Bennett's patent indicates that his multi-bumper grille is a resilient 
member? A. Will you repeat the question? 

514 Q. Have you had a chance to look at Mr. Bennett's patent and 
determine whether the multi-bumper grille shown there is a resilient 
member? A. It could be a resilient member. 

Q. Will you explain what you mean by that? A. Resilience, 
engineering-wise, is the ability to spring back after a load has been 
put on. 

If the bumper is built out of the usual material automobile 
bumpers are built, which has a great degree of resilience, then I 


would say this bumper would have resilient properties. 
Q. Have you also looked at the 1952 and 1953 Mercury bumper ? 
A. Lhave looked at some samples of them, yes, sir. 


Q. Can you tell us whether in your opinion they are also 
resilient? A. In my opinion they are very well designed bumpers and 
take good advantage of the properties of the steel used in them. 

Q. Can you give us a definition of resilience from the stand- 
point of engineering? A. Resilience is that property which a body may 
have to resume its original size and shape after removal of the load 
which had deformed it. That would be my definition, sir. 

Q. Can you give us any practical example of resilience, that 
you can show the jury? A. Take this ruler, for instance. I put a load 
on it. It deforms because it is flexible. I release the load and it returns 
to its original shape and size. 

As an example of something that is not resilient I have this 
piece of steel which is more flexible because it is thinner and, yet, 

I put a load on it and it does not return to its original shape and size. 

I would say, then, that this ruler, which is made of tempered 
steel has more resilience than this piece of soft steel. 

Q. I hand you Plaintiff's Exhibit 5, and ask you if you have 
seen this before? (Handing) A. Yes, I have. Mr. Bennett showed 
it to me. 


Q. What does that represent? A. That represents what is 
called the guard. The front bumper guard from a Mercury bumper. 

Q. And can you tell what that slot in the middle HEE Ye 
A. You mean this slot here? 

Q. Yes. A. This would be part of the means of attachment of 
this guard to the lower bumper. 

Q. In your opinion is that Plaintiff's Exhibit No. 5 a resilient 
structure? A. Yes, sir. I would say this has a good, fair amount of 
resilience. 

Q. Have you done any computations to determine | anethien that 
is resilient or not? A. I have done some computations on the basis of 
information I had on drawings, on the material used in this piece. 

They indicate that it has. i 

Q. By drawings, you mean the Ford drawings? A. Yes, sir. 
It indicates it has a moderately good resilience as determined by the 
modulus of resilience which I computed. | 

Q. When you use the term "modulus of resilience, " what 
do you mean by modulus of resilience in everyday layman's language, 
so the jury can understand it? A. Yes, sir. Modulus of resilience 
is determined from a formula which appears in Webster's New 
International Edition. It is the square of the force applied to the member 
divided by twice the elastic limit of that member. 

In determining modulus, the force used in this formula is the 
force that exists at the elastic limit of the material. 

Elastic limit of the material means stress at which the material 


takes on permanent deformation. 

This takes, for instance, a permanent deformation ata 
relatively low stress, whereas, it takes considerably higher stress for 
this to take permanent deformation. 


Therefore, this would have a higher modulus of resilience. 
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Q. Did) you do any computations as to the other parts of the 1952 
and 1953 Mercury multi-bumper grille? A. Yes, sir, I did. 

Q. What did you find as to those, briefly, if you can give us the 
information? A. I found that the upper and lower impact bars had modulus 
of resilience approximately the same as this piece does, based on my 
calculations. 

I also found that the structural members which support these 
things to the frame, of which there are several, called arms, all of 
these structural members had extremely high modulus of resilience 
and they actually approached the value of spring steel in their modulus. 

Q. What do you mean by spring steel? A. Spring steel would 
be high strength steel which had been heat treated to give it a high 
modulus resilience and high strength, as well. 

* * * * * 

But, nevertheless, I could determine at some point, if I applied 
a load, that I would get a definite deflection and what I got would 
represent my rigidity. 

Now, I am sure I am beginning to confuse you on this, but what 
I better point out is that rigidity and resilience are not the opposite 
of each other. 

Q. In other words, the object can be referred to as rigid and 
still, in your opinion, be resilient? A. Yes, sir. 

* * Ea * 

Q. Mr. Overman, I believe you have already testified that you 
read the Bennett patent? A. That is right. 

Q. Now, from the Bennett Patent, were you able to understand 
how the multi-bumper grille described therein is constructed and how 
it operates? A. I think so. 

Q. What is that? A. I think so. 

Q. And also‘rom the description set forth in the patent, would 
you be able to build such a structure so as to produce the type of 
multi-bumper grille that Mr. Bennett sets forth in his patent ? 

A. Yes, sir. 
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Q. Now, I believe just before we recessed, you wanted to 


demonstrate how the line of forces would go, and I asked you to come 
down here to Plaintiff's Exhibit No. 8. : 
Will you stand over there and look at the jury, so they can 
understand you. ; 
Now, Mr. Overman, would you look at the lower object there 

and tell us what in your opinion that represents? A. This, in my 

opinion, represents the frame, the front part of the frame of the 

522 automobile. | 


This represents the usual conventional bumper Sani, which 


is found mounted on and secured to the frame of the automobile. 

Q. Now, is that the upper or the lower bumper ? A. The lower 
bumper. This one will represent the upper bumper of Bennett's patent. 

Q. That is the top black piece; is that correct ? A. Yes, sir. 

Q. What does the red piece indicate? A. The red piece 
indicates the structure which supports the upper bumper. 

Q. Now, would you call that a vertical grille bar ? A. Bennett 
calls it a vertical grille bar in his patent. 

Q. Now, assume that an impact was given to the upper horizontal 
bumper, where would the forces travel in the Bennett patent as shown 
by this exhibit? A. The forces would ultimately be transmitted 
through this structure to the lower bumper and then to the frame. 

Now, the presence of this device here tends to make the trans- 
mission out here more efficient in this respect, because of the fact 
that the force from the upper bumper is offset from the frame here, you 
get a bending movement in there. Now, in order to compensate for this 
bending movement sufficiently, Bennett has added an extra member 

around here, which takes up this amount of tension, and thereby 
acts very much like a seesaw. This is the fulcrum, so you push here, 
and you push here, and it throws your forces onto this piece here. 
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Q. Now, when the upper horizontal bumper has been hit in the 
Bennett patent, does any of the force going down through the grille bar 
compress the lower bumper in your opinion ? A. I believe that is just 
what I said, that the forces ultimately end up at the compression in 
this part, going to the lower bumper. 

Q. Now, also where in the Bennett patent and on this exhibit 
does it indicate to you that the grille bar is readily disengageable ? 

A. The Bennett patent shows a clip, which fits over the back of the 
lower bumper. This clip is so arranged that in my opinion, it would 
be disengageable after a sufficiently high load had been put on it. 

I don't know what you mean by readily. 

Q. On substantial impact would that clip that you have just 
described or clamping means, would that disengage ? A. It would tend 
to disengage when the forces at the pending moment got so great -- 

THE COURT: Would you speak a little louder, please ? 

THE WITNESS: Yes, sir. 

Will you repeat your question, sir, please ? 

BY MR. BRICK: 

Q. I say if a sufficient impact were imposed upon the upper 
horizontal bumper in the Bennett patent, would it tend to make the clip 
or clamp or the clamping means in the Bennett patent that you have just 
described disengage? A. Yes, sir. 

Q. Will you explain to the jury why in your opinion it would have 
it disengage?’ A. Well, in my opinion, one of the advantages of having 
it disengage would occur because it would tend to prevent this part of 
the bumper from sustaining any greater bending movement because 
of this offset force than was absolutely necessary. 

Q. Now, I would like you to look at this upper description 
here and tell us in this model what is represented by that particular 
one? A. It seems to me this represents the Bennett design with this 
section removed. 


Q. That is the lower arm, would you callit? A. I beg your 


pardon? 


115 


Q. Is this the lower arm? A. Yes, sir. 

Q. This is the lower arm you are pointing to? A. tt is the 

lower section of the vertical grille bar, I believe. | 

Q. What else do you see in there that is not in the Bennett 
patent? A. Well, I see a structural member from the upper bumper to 
the frame, which I believe is not illustrated in the Bennett patent. 

Q. Now, is it illustrated in the 1952 and 1953 Mercury? 
A. There is a member from the upper bumper to the frame, sir, in 
those Mercury designs, but it does not coincide with the point of 
attachment of thisvertical grille bar. It is offset from that. It is 
fashioned like this. | 

Q. Isee. Now, you were talking about the lower to Now, 


how far down in the '52 and '53 Mercury multi-bumper grilles does 
the grille guard or grille bar actually extend with reference to the 
lower impact barrier? A. I believe this model shows the approximate 
relationship, just as you have it. It extends almost all the way, or 
perhaps all the way, to the lower part of the lower impact bar. 
Q. Now, if in the upper model, which you say represents the 
152-'53 Mercury, with the exception that you have just showed, by 
pulling the yellow strap out, would you tell us where the forces would 
be transmitted, in your opinion, if the upper horizontal bumper were 
struck by an impact or had an impact? A. I don't understand 
whether you are excepting this member or leaving it on. 
Q. Leaving it on. A. Leaving it on, there would ‘be a division 
of forces involved. If this bumper were struck at this point, some of 
the force perhaps would be transmitted through this member, particularly 
as itis shown here. A smaller amount of force might still be trans- 
mitted to the member if it were offset this way, as it is in the actual 
bumper. | 
The remainder and perhaps the main part of the force would 


go through this structure and actually compress this bar, which 


attaches the lower impact bar to the frame. 
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Q. Now, will you tell -- A. May I go ahead just a moment ? 

Q. Yes, sir. A. If this were removed entirely, you would still 
have the same action here, but the important thing I want to point out, 
this bar must take the compressive forces, you are being pushed this 
way, but it must also resist the movement, due to the same thing I 
mentioned before, the offset application of the load, and as the result, 
the upper part of this bar will have a greater degree of compression 
in it than any other part of the bar. 

The lower part may even be in some tension. 

Q. Now, how do you distinguish compression from tension ? 

A. Compression is simply the stress caused by pushing on something; 
tension is caused by pulling it. 

Q. Now, what part does this yellow strap play in the Mercury 
that is already'in the Bennett model? A. To some extent this yellow 
strap would help to relieve the bending movement occurring on this 
lower arm, but I am not at all sure it would be very effective for the 
purpose, because of the fact that there is an offset of this fashion, 
and it would depend to some extent to what part of the bumper, this way, 
they were slanted. 

Q. Now, in both these models, do the forces when a blow is 
struck on the front horizontal bumper, are they transmitted back to the 
frame in essentially or substantially the same manner ? A. You mean 
the upper bumper, sir? 

Q. Yes. A. Yes, in my opinion; yes. 

Q. Is there any great or substantial difference between those two 
models as far as getting forces to the frame part is concerned? A. The 
differences I have already described, sir, are the major differences. 


528 Q. And from a reading of the Bennett patent, would either one 
of these models be within the intent of that patent? 
THE COURT: Aren't you getting into the construction of the 
patent? Isn't that a legal question ? 
MR. CHAPPELL: I object to that. 
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THE COURT: I will sustain the objection. 
MR. BRICK: I have no more questions on that. 
Now, may we move this just a second ? 
BY MR. BRICK: 
Q. Mr. Overman, I would like you to take a look at Plaintiff's 
Exhibit 1-A, and will you come over here and point to the upper 
horizontal bumper in Figure 1? A. This is Item 4 on this Figure 1, 


the upper horizontal bumper, or the upper horizontal impact bar. 


Q. Now, will you point out the lower impact or horizontal 


bumper on that Figure 1? A. Item No. 2 here. 

MR. BRICK: I believe, Your Honor, the correct number would 

be No. 1. 
BY MR. BRICK: 

Q. Now, will you also point out on Figure 1, on Plaintitt's 
Exhibit 1-A, the vertical grille bars? A. These are the two members 
identified with the number 7, here and here. | 

Q. Now, getting over to Figure 3, can you point out where in 
Figure 3 you see the upper impact barrier or horizontal bumper ? 

A. I would say right here. 
Q. Is that Figure 4? A. Itis 4, the numeral 4. | 
Q. And that corresponds with No. 4 in Figure 1; is that correct? 


A. I would say so. | 
Q. Will you also point out where the lower impact barrier or 
lower bumper is in Figure 3 ? A. This is the lower impact barrier. 
There is No. 1. | 
Q. That is not the correct number. 


Now, also in there will you point out where the qaeeal grille 


par is in Figure 3? A. This would be the vertical grille bar. 
Q. Where does it end, where does it terminate on Figure 3? 


A. Figure 3, it terminates at the frame. | 

Q. That is No. 10; is that correct? A. Yes, sir. 

Q. It does from 1 to 10, doesn't it? A. Oh, yes, at point 
10 here. | 
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Q. Now, when you were talking about the part of the grille 

bar in the Bennett patent that comes under, that was the portion that 
530 you were referring to; is that correct, 1 to 10? And the 
grille bar that goes back to the frame? A. Yes, sir. 

Q. Now, in the Mercury bumper that you have just referred to, 
they don't have anything corresponding to the lower portion there, 
from 1 to 10; is that correct? A. That is correct. 

Q. Now, I would like to get Mercury Exhibit, I believe this 
one, Exhibit 4. : 

Will you come over and look at Plaintiff's Exhibit 4 ? 

THE COURT: Just for the record, what does Plaintiff's 
Exhibit 4 represent ? 

MR. BRICK: It represents the '53 Mercury bumper, Your 
Honor, the actual bumper. 

BY MR. BRICK: 

Q. Now, on this '53 Mercury bumper, Exhibit 4, will you point 

out to the Court and jury where the upper impact barrier is on that ? 


A. This, from here to here (indicating) I would say that is the upper 


impact barrier. 

Q. And that corresponds to the same on the Bennett Exhibit 4; 
is that correct? A. Yes. 

Q. Will you point out to the Court and jury the lower impact 

barrier of the lower bumper on that model? 

(The witness complied with the request.) 

Q. And does that correspond with No. 1 in the Bennett patent ? 
A. No. 1 as corrected by you, sir. 

Q. Now, will you point out the vertical grille bars in that 
particular Exhibit 4, the 1953 Mercury bumper? A. This and this 
(indicating). 

Q. Now, I take it that is No. 7 in the Bennett patent; is that 
correct? A. I believe so, sir. 

Q. Do they correspond to each other? A. Yes. 


Q. Now, I would like to turn this around, if I may. | 

Before you do that will you again briefly tell the Court and jury 
where forces would be transmitted from the front, if there was an 
impact on the front upper bumper, which would tend to put it on the 


lower bumper? A. The forces on the upper bumper would be trans- 
mitted through this structure to the lower bumper, in the form of 
compressive forces, and on this particular design, through the back 
of the lower bumper, which is the attachment there to the arm, which 
is the attachment to the frame, and so the compressive forces would 
eventually reach the frame through that route. | 

Q. Now, would you say from looking at that, whether member 7, 
the vertical grille bar, is in close frictional contact with the lower 
bumper or lower horizontal member? A. Yes, sir, I would. 

Q. Is that the same as in the Bennett patent? A. No, sir, it 
is not the same. : 

Q. Well, I mean, does it call for close frictional contact in the 
Bennett patent of member 9? 

MR, CHAPPELL: I object. 

THE COURT: Yes, I think it is a question for the jury. 

MR. BRICK: O.K., Iam sorry, I will try to keep away from 
that, Your Honor. | 

BY MR. BRICK: 

Q. Now, will you turn this around again? 

Now, I would like you to tell us what the effect of this red strut 
is on the back of Plaintiff's Exhibit 4 and where does it correspond to 
anything in the Bennett patent? A. This red strut is simply the lower 
arm for the lower bumper. As I understand it, itis simply mentioned 


in the Bennett patent as being a conventional lower bumper. 

Q. Would that be very much similar to the under arm or under 
portion of No. 7 inthe Bennett patent? A. I would say, sir, that this 
is not, if I may look at the drawing, I can see better, if it corresponds 

to Item 2 in the Bennett patent. 
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THE COURT: Let the jury look at it. What sketch are you 
looking at? 

THE WITNESS: Maybe I can show it better on this. 

That red bar that you just showed me, I would say corresponds 
to Item No. 2 on Figure 3, in the drawing of the Bennett patent, which 
is the one by which the lower impact bar is attached to the frame. 

BY MR. BRICK: 

Q. Now, will you come over and point out to the Court and 
jury what the yellow strap on Plaintiff's Exhibit 4, I believe, represents? 
A. The yellow strap is an attachment from the upper impact bar to 
the frame, very similar to the fact that, almost identical with what is 
represented by the pegboard in which the yellow appears. 

Q. And what is that supposed to take the place of in the Bennett 
patent, if anything? A. I don't know that I can answer what it was 
supposed to take the place of, sir. 

I think it would have a very good function, however, in attempting 
to prevent bending on this red member, when the upper grille is struck, 
and as I pointed out before, it wouldn't necessarily relieve all that 
bending, but it would take part of this force. 

534 Q. Now, would the Bennett patent from 1 to 10 be more 
preferable in aiding the member 2, that you just pointed to, the red 
piece there, than would this strap of the upper bumper down to it? 

A. It might be. 

MR. CHAPPELL: May I have that question read, please ? 

I could not hear Mr. Brick. 


(The last question was read by the reporter.) 
BY MR. BRICK: 
Q. Now, in the Bennett patent in Figure 3, from 1 to 10, it 
indicates that the grille bar comes all the way under that until it 


attaches to the frame? A. I would say that was the lower extension 
of the vertical grille bar. 
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Q. Now, this lower extension of the vertical grille bar, I 
think you testified, aids out the strap that comes from the lower bumper 
pack to the frame; is that correct? A. It does perform some aid to 
that strap, by virtue of producing bending forces that result from the 
offset application of the load. 

Q. Now, would this yellow strap on the Mercury 1953 structure 
help in that same respect? A. I believe I have already answered that, 
sir. I said partially. 

Q. Only partially; is that correct? A. Yes. 

Q. Now, would you point out to the Court and jury, ‘where 
there are any disengageable, readily disengageable membérs on the 
Mercury as called for in the Bennett patent? | 

MR. CHAPPELL: I object. The question calls for a patent. 

THE COURT: Doesn't the patent speak for itself? 

MR. BRICK: I will try to stay away from that. | 

BY MR. BRICK: 

Q. Now, in this Mercury bumper, in this Exhibit 4, will you 
point out to the jury wherein any readily disengageable members are 
on the vertical grille bar? A. I can't very well point it out on this 
exhibit. The disengageable features are hidden, I believe, in here. 
However, the feature given me earlier shows a disengageable feature, 
I believe. | 

Q. Is this Plaintiff's Exhibit No. 5 that you are eacenriog to? 
A. Yes, sir. 

Q. Will you tell the jury where that fits, as best you can? 
A. In this fashion (indicating). It appears to be identical with the 


one that is already on there. 
Q. In your opinion is that readily disengageable 2 A. I would 
call it so. Once you get an impact up here, it is going to pull 
this out. 
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Q. You may resume your seat now. 

Mr. Overman, if an impact is placed upon the upper horizontal 
bumper of a 1952 or 1953 Mercury, will it exert any compressive force 
to the lower bumper? A. I believe it will, sir. 

Q. Now, can you tell us what will absorption of forces or 
failure of parts mean in designing an automobile bumper such as this 
in the 1952-1953 Ford? 

MR. CHAPPELL: I can't hear Mr. Brick. 

THE COURT: It is difficult to hear him. 

BY MR. BRICK: 

Q. Will you tell us what part absorption of forces plays ina 
1952-1953 Mercury bumper? A. Iam familiar with that bumper only 
through looking at samples or models and through some of the drawings. 
I can tell you what my opinion is based on, that is as far as I can go. 

Q. I would like to have your opinion. A. I would say this, that 
the bumper, or any bumper for that matter, that the first load or give, 
I would say, when it receives the impact, is in the resilient range. It 
is a highly desirable property of a bumper to be resilient to some 
extent, otherwise it would deform and remain deformed on very light 

impact, such as you might encounter when you are parking a 


car, and therefore it is up to the designers of bumpers to try to build 


in a certain amount of resilience in the structure and in the materials 
of which it is made. 

However, it would be nice to have a completely resilient bumper 
on a car, but this not very practical, because it takes an extremely large 
amount of metal to take care of the resilience of a piece of steel in 
absorbing impacts, over about one mile an hour. Therefore, when you 
have passed the resilient range in many accident cases, you have still 
not absorbed all the energy that the car has. These forces are still 
being exerted and something has to absorb it, and for that reason you 
have to depend on failure and buckling and bending of the parts, to 
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absorb the remainder of the force, hopefully the remainder of them, 


and if you are going too fast for that, even that won't absorb them all, 
and you will crash the body of the car and bend the frame. 
Now, I don't know if I have answered your question or not. 
Q. Well, it is desirable to have absorption of forces built 
into a bumper as much as possible ? A. Oh, of course. | 
Q. Now, are you able to say from your study of the +52 and '53 
Mercury bumpers whether or not it would have this failure that 
you just spoke about? A. I think it would, sir. | 
MR. BRICK: I think that is all, Your Honor. 
THE COURT: All right, you may cross examine. 
CROSS EXAMINATION 
BY MR. CHAPPELL: 


~ 


* * * * | * 
Q. Well, in the patent, Mr. Bennett says: Upon impact the 
upper bumper member will move rearwardly and the vertical grille 
bars will flex at the contact area with the lower bumper| member, the 
latter serving as a fulcrum. A. That sounds reasonable. 
* x * * Es 
THE COURT: Well, this is cross examination. If the witness 
does not understand the drawing or understand the question, all he 


has to do is to say so. 

THE WITNESS: I think I understand what is meant here, but 
I didn't attach much significance to it, frankly, because the drawing 
didn't seem to indicate scale. | 

BY MR. CHAPPELL: | 

Q. Well, would you agree with me that it is shown in the drawing 
that this part extending up is of greater length than the par -- that 
extends further up than the part that extends below? A. Yes, sir, 
I just measured it, and it does. 

Q. Now, you were demonstrating a little — with your 
ruler up there on direct examination. Do you have that little flexible 
ruler? A. Yes, sir. 


Q. Now, on your direct examination you flexed that ruler, and 


it flexed very easily. Now, when you turn it on edge, and you apply 


the same force, you can't flex it at all, can you? A. It can be flexed 
some. 

Q. I say you can't. Well, whatever it is flexed is a very minute 
amount? A. Yes, sir. 

Q. Now, you said that you felt that this exhibit 5 was resilient. 

This is a bumper guard from the Mercury. Now, in actual 
practice, the only part of that that extends above the upper bumper is 
about two inches long; is that correct? A. It appears to be two, two 
and a half inches, I would say. 

Q. And just as a practical matter, it would be very difficult 
indeed to get any real bending of that portion up above the lower bumper 
under any impact that you would receive with the bumper; is that 
correct? A. No, sir, I don't think it would be particularly difficult 
under impact loads. 

Q. Under impact loads? A. Yes. 

Q. How much of an impact load do you think it would take to 
get a bending back of that upper part of the bar? A. Oh, I can tell you, 
you would get a great deal of bending if you ran into a brick wall at, 
say, five miles an hour. 

Q. At five miles an hour? A. Or less. 

Q. Would you get any deformation, permanent deformation, at 
that? A. You would get some, yes. 

Q. You would? A. Yes. 

Q. Now, when you were testifying about Exhibit No. 4 on your 
direct examination, you were handed a grille bar, Exhibit No. 5, and 
you stated that in your opinion the grille bar or bumper guard would be 
readily disengageable. Is that correct? A. Thatis correct, sir. In 
my previous testimony, sir, I pointed out, I wasn't exactly sure what 
was meant by readily. 

Q. Well, that is what I wanted to ask you next. 

You said in your direct examination also that you didn't know 
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what readily meant. A. I didn't know what was implied by readily in 
this context, no, sir, because this covers a wide range. | 
Q. That is why I wanted to know why you used readily so 
readily the second time. But you did the second time subscribe to the 
proposition that the bumper guard would be readily disengageable. 
A. Perhaps I should be a little more specific. I would say it was 
readily disengageable in the same impact we just discussed, at five 
miles an hour. 
Q. In your opinion at five miles an hour impact against a 
prick wall, that this bolt would just pull out; is that it? A. Yes, sir. 
Q. And on what do you base that opinion? A. Simply on 
examination of the parts, sir. | 
Q. What? A. On examination of the parts in the exhibit. 
Q. Isee. Did you make a study of the steel in the exhibit ? 


A. Yes, I have. 


Q. And you found that it was very mild steel? i Yes, sir -- 


no, not a very mild steel. 
Q. Is it 950? A. Yes, sir. 
Q. That is readily deformable ? A. Itis. 
Q. And it would be difficult to get steel much softer than that, 
wouldn't it? A. Well, sir, I wondered about that, and then I looked up 
several values, and computed the value of the steel you! used, and if I 
may look at my notes -- 
Q. Go right ahead. A. I found in this, in this very rough 
calculation, I hope you will appreciate, that the Mercury guards, this 


is the part we are talking about, I believe, had a modulus or resilience 
of approximately 24. Mild steel is supposed to be of some modulus 
around 13 or so. | 
THE COURT: Now, can you tell us in layman's) language what 
that means? I know itis very simple for cd The jury has to 
understand what you mean by those terms. 
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THE WITNESS: Yes, sir. I realize I didn't describe it too 


well earlier this afternoon. 


The modulus or resilience is the square of the force, excuse 
me, the square of the stress, that is the elastic limit of the material, 
divided by twice the modulus of the elasticity. It is simply a numerical 
measurement for comparing the relative resilience of one steel with 


another, or one material with another. 

I found that the guards were closer to mild steel than were the 

Mercury bumper arms, which were extremely high resilience. 
BY MR. CHAPPELL: 

Q. Now, you said as you were down here, at Exhibit No. 4, 
you said that the impact hit would swing the bar around and pull the 
bolt out, is that it? Isn't that the demonstration that you gave, you hit 
the member 5,'and said that the bolt -- A. I believe that is 
essentially what I did, sir. 

Q. So then it would sort of swing like this on the top of the 
upper bumper? A. I felt it it would tend to slide up, rather than just 
swinging across that one point. 

Q. You felt it would slide up? A. Yes. 

545 Q. And it is your opinion that at five miles an hour impact 
against the wall, that that would happen, and that the bolt would pull 
out? A. Iam of the opinion that it would not be very far removed from 
five miles an hour. It may occur at less. 

Q. It might be less? A. Yes. 

* * * * * 

546 Q. Now, you were talking on direct examination also about 
this absorption of energy. A. Yes. 

Q. Is it your opinion that the Mercury bumper here, Exhibit 4, 
would let us say at impact of 25 miles ar aour absorb any significant 

547 amount of the energy? A. Sir, at 25 miles an hour, my answer 
is No. May I explain my answer. 
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Q. Please do. A. Because the force required to stop a car 
in a short distance varies with the square of the velocity. When you 
take 25 miles an hour and apply this formula for stress, you have to 
use the square of that, rather than the number of stops, and when you 
get into numbers as high as 25, no bumper that I have ever seen would 
in my opinion provide much significant stopping power. 

Q. That would probably be true at 20 miles an hour too, 
wouldn't it? A. Any reduction would help to get you in the (eee ball 
park. 

Q. Now, you said in your opinion the Mercury structure would 
not be or would be a resilient structure ? Was your opinion based upon 
the overall resiliency of the upper and lower bumper bars, or was it 
confined strictly to the resiliency of the bumper guards, No. 5? 

A. No, sir, it wasn't confined strictly to the bumper guards, it was 
based on a study of the entire bumper. i 

Q. So that the resilience of these bars would really be the 
greatest contributing factor to the resiliency of the structure ‘ ? 

548 A. No, sir. No, I would say it would not be. The greatest 
contributing factor to the resiliency of the structure woudl be in the 
supporting members, because you could use 1080 steel, with a very 
high tensile strength, and this gives you an extremely high modulus 
of resilience, but the wholly exposed part of the bumper is constructed 
of the same modulus of resilience, and it has some resistance. 

Q. Now, in your opinion would the structure be sufficiently 
resilient to offer protection to the frame of the car on slight impact, 
or would the frame of the car be bent by impact on this bumper at low 


speed? A. I would say that it offers a significant amount of protection 


to the frame. 

Q. At what speed would you say the frame horns would deform 
on this particular structure ? A. Perhaps something below five miles 
an hour. 

Q. Below five miles an hour? A. Yes. 
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Q. Four? A. Iam sorry, I can't guess. 

* * * * * 

Q. Now, in your discussion of this Mercury bumper, and 
particularly of the guard, you said that you considered this guard, 
Exhibit 5, to be resilient. 

Now, did you consider it to be substantially resilient? A. Well, 
substantially is a -- would you define substantially for me, sir? 

Q. Well, does substantially have any meaning for you, just by 
itself? A. Well, substantially, I think would mean that itis a 
significant amount, enough to do good, that is the way I would define it. 

Q. You say enough to do good? A. Enough to do some good. 

Q. All right. Now, using that definition, would you say that 
the’bumper guard 5 is substantially resilient? A. Yes, I think I would. 

Q. What is your reason for saying that? How would it do good by 
being resilient? A. By being resilient, it would have the property of 
resilience, which is to return to its original shape and size after being 
stretched. It has these properties only up to a certain limit, which we 
have already discussed, that you would get by giving another fellow a 
push, or parking your car, banging into his bumper, and this would mean 


that the bumper would not stand in permanent deformation, and you 


550 would not have to go back and buy a new bumper every time you 
parked your car. 
* * * * * 
551 Q. But wouldn't you just mash the metal in, let us say, if you 
bump into a tree? Wouldn't you just mash the metal in the metal of 
the upper bumper? A. I don't know, sir. 
Q. You don't know? A. No, sir; I think you would have some of 


that effect certainly. 
*' * 
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Washington, D. C. 
Tuesday, October 30, 1962 


* * * 
HAROLD OVERMAN | 
resumed the witness stand pursuant to the adjournment, and testified 
further as follows: | 
MR. CHAPPELL: Do the members of the jury have their copies 
of the patent? 
CROSS EXAMINATION 
BY MR. CHAPPELL: 
* * * * 
Q. Will you please refer to Figure 3 of the patent. | in it we have 
the lower bumper member bar 1, and we have the vertical grille bar 7, 
which passes in front of this lower bumper member, and we have a hook, 
which is referred to as a clip in the patent, hooked over the upper edge 


of this lower bumper. 


In your opinion, how much of a force on the upper bumper would 
be necessary to lift that hook off the edge of the lower bumper? A. Well, 
sir, I think that this would depend a great deal on the material force that 
the bars are made of, the impact bars, and also it would depend on the 
actual dimensions of the bumper as constructed. If we could as- 
sume that this drawing was somewhere near the scale, I ‘would say that 
this thing was -- and that the parts were made of steel of roughly the 


type we encounter in the bumper, that ne might ES 5 several couple 


of thousand pounds. 

Q. Before they would start to liftup? A. This 5 is just a guess. 

Q. You said a force of a couple of thousand pounds before the 
bumper would start riding up, and the hook starting coming away? 
A. Well, actually, the bumper could well start riding up at a much low- 
er force. | 

Q. What force would you estimate that? A. It is almost impos- 
sible to say, but it could start riding up at a low force, I think, with this 
particular structure. Perhaps at three or four hundred pounds would 
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actually start it going, but it would disengage, if I assume this drawing 
is somewhere near to actual scale, and I think you would have perhaps 
a thousand pounds on the upper bumper. 

Q. Well, then, if we were to translate that pounds force into miles 
per hour, would you say that this probably is one mile per hour, and it 
would start lifting up? A. That would be a reasonable thing. 

Q. Maybe at two miles an hour you would have it disengage? 

A. Possibly so, yes, although it could be, and I think you appreci- 
ate it could be anything in the range. 

Q. But it is in that area, one or two miles an hour? A. Yes. 

This is assuming that you are going at that speed and struck a very solid 
object. 

Q. Oh, yes. A. If you struck something light it would not happen. 

Q. If you hit another car, nothing could happen at one mile an hour, 
would it, really? A. Well, if you hit another car, roughly the same mass 
and the same weight, in other words, as the car that you are driving here, 
it would be my opinion, that the equivalent speed would be double, com- 


pared to what. you have if you hit an absolutely solid wall. 
In other words, if hitting a solid wall at one mile an hour would dis- 


engage it, then hitting an equivalent car at two miles an hour would give 
roughly the same sort of reaction. 
* * * * * 

Q. Now, the bumper guard 5 is made of 950 steel, I believe you 
said: A. Yes, sir. And the drawing I used, I identify this as being op- 
tional, and the SAE 1045 being the other option. 

Q. But did you check to see whether the steel was 950 or 1040? 

A. May I refer to my notes here? 

Q. Yes, sir. A. 1046, rather than 1045, it doesn't make too much 
difference, because I worked from the drawings. I didn't check the steel 
itself. 

Q. Well, now, we were discussing that steel yesterday, and you 
said that it would be easy to deform or bend that 950 steel. AmI correct 

in my recollection? A. Iam not sure I remember what part of 
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the testimony that was, sir, but certainly that 950 steel is probably 
chosen for its formability, and incidentally the 1046 steel was specified 
to be thorodized, which means annealed, not heat-treated, and I assume 
this to be because of the fact that this is a deep drawing section, which 
requires a rather soft steel for purpose of manufacturing it, and I think 
I mentioned yesterday, that your engineers seemed to have done a very 
good job of making a compromise between the requirements for sortness 
in the design and the requirement for resilience, and they have chosen 
well. 

* * * * | 

Q. Now, the metal in this little ear at the top of the bumper guard 
is metal that would probably bend under relatively light impact, would it 
not? A. If the forces were such as to place it under bending stress. 

Q. But if you, for instance, you had your bumper bolted to the top, 
the top bumper bar, and we got an impact on the top bumper bar and 
started the backward movement that you have been talking about, would 

there be, certainly there would be a tendency to lift and bend this 
little ear in the top of the bar, would there not? A. I would expect so. 

Q. Of course, there would be also a tendency to pull the bolt through 
that hole, wouldn't there? A. I believe there would, sir, a tendency. 

* * * * 

Q. Now, if we turn back to the patent, and referring to Figure 3, 
we find that if we receive an impact on the upper bumper, and it has the 
equivalence of say one mile an hour against a brick wall, we find that the 
arms 7 start to rise up, and the bumper also rises up slightly, and the 
hook starts disengaging; am I right? A. I would expect something of 
that nature to happen. | 

Q. And I am just going back to your earlier testimony, and I be- 
lieve you said if you get to about two miles an hour, you would expect 
that the hook shown here in the drawings would probably completely dis - 
engage? A. I think so, sir. | 

Q. But that wouldn't keep the forces in compression from being 
transmitted back to the lower bumper in this structure of the patent; is 
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that right? A. I believe there would still be forces of compression 


transmitted to the lower bumper, even after this lifted off the bumper. 


Q. So that we have in the Mercury the situation where at under 
five miles an hour we probably have a complete disengagement of this 
bar, which is painted red, in Exhibit 4, so that there will be no further 
transfer of compressive forces by that bar back to the lower bumper. 
The Bennett patent, even after disengagement we find continued transfer 

of compressive forces to the lower bumper? Is that a correct 
statement? A. It certainly is a reasonable possibility. 

* * * * * 

Q. Well, how, what is the elastic limit of the 950 steel of which 
the member, Exhibit 5, the grille guard, is made? 

* * * * * 

THE WITNESS: I do have in my notes the estimated elastic limit 
for the impact bars, of 1046 thorodized type steel, which I estimated 
simply from the average performance of annealed carbon steel of this 
value of carbon, and I have a value of approximately 45,000 pounds per 
square inch. 


* * 


BY MR. CHAPPELL: 
* * * * * 

Q. Well, in this particular structure that we have, confining your- 
self just to the’ upper portion, let us assume we have a force applied to 
the upper bumper, and how much will this two and a half inch portion 
bend before it has passed the elastic limit? A. Well, I didn't compute 
that, sir, but it would be a small fraction of an inch. 

Q. About one ten-thousandths of an inch, would you say? A. I 
would say, it would be more than that, just guessing -- 

Q. Two maybe? A. It would be quite small. 

* * * * * 

Q. If the deflection before permanent deformation took place, and 
it amounted to two ten-thousandths of an inch, would be the result in the 
structure? A. By result -- 
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Q. Well, would there be any beneficial result? A. I think that 
there would be some beneficial result. 


Q. Well, what? A. During the period, remembering that this 
material has a strength of 45,000 pounds per square inch, in order to 


deflect it this small amount, you have absorbed perhaps a heavy load, 
for a short distance, a certain amount of energy has been absorbed un- 
der those conditions, and now, obviously, this is of the magnitude that 
is perhaps well below one mile an hour, and beyond this, or beyond say 
one or two miles an hour, you begin to get permanent deformation, be- 
cause your path is similar. : 

However, it certainly is definitely an advantage, it seems to me, 
to have some resilient range in there, some range before you hit this 
elastic limit, so that the forces will not produce a permanent deforma- 
tion under normal operation of the car. : 

Q. Now, of course -- A. I feel it does do some good to have re- 

silience in there. | 

Q. Well, would you say it was a large amount of good or a small 
mount? A. Well, amount of good is a hard thing to me . number on, 


but I think it is a highly desirable thing. 


Q. But you would not want to classify it as large or ‘smal? A. I 


think it is a little out of my category, sir. 
* * * * * 

Q. You testified on direct examination that in your ' opinion the 
bumper bar, bumper guard Exhibit 5, is resilient; is that, correct? 
A. Yes, sir. : 

Q. And that is because it is made of steel that has a certain 
modulus of resiliency? A. Well, this isn't -- it doesn't ‘necessarily 
follow. I mean, it could be made of other materials and still be resilient. 

Q. Yes, but you based that on the fact that it was made of a ma- 
terial which had a given modulus of resilience? A. I think so. 

Q. Now, you found that the upper and lower bumper bars of the 
Mercury were also made of a material which had a given modulus of 


resiliency? A. That is correct. 
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Q. So that in your opinion it would be proper to refer to these, 
these upper and lower bumper bars, as being resilient upper and lower 
bumper bars? A. I think so. 

Q. And you find also that the struts by means of which the bumper 
is supported and attached to the frame are likewise resilient because 
they are made of material which has an even higher modulus of resili- 
ency? A. Yes, sir. 

Q. So would it be proper to say that this was a completely resili- 
ent bumper? A. Oh, no, sir. 

Q. Why not? A. Well, a completely resilient bumper would tend 
to imply that the bumper operates in just the fashion of the study that we 
were talking about, in which it could absorb all the energy of an impact 
through the quality or the attribute of resilience, and no bumper does 
this, except on very light impact. 

Q. So that would you say that this Mercury bumper, Exhibit 4, at 
any impact completely absorbs all of the energy imparted to it through 
resiliency? A. No, sir, neither that nor any other bumper, other than 
the theoretical one we talked about. 

Q. I believe you did say, however, that you consider this bumper 
to have moderately good resilience? A. Yes, sir, I believe I said that. 

Q. And you said that that was as determined by the modulus of re- 
silience? A. This is part of the picture, sir, choice of materials hav- 


ing a high modulus of resilience, also, however, the designer has to do 


some discretion in desiging the parts so that they will take advantage of 
this inherent modulus of the material. 

Q. By that do you mean that you have the two upper bumpers con- 
nected by these vertical members? A. Well, not necessarily, just the 
whole process of design. The designer has to keep in mind whether or 
not he wants to utilize one property of the material or another. 

Q. I want to get this exactly, if you would state, what features of 
this design you consider as the ones which made use of this property of 
the resilience of materials used in making the bumpers? A. Iam not 
sure I understand what you want out of that question, sir. 
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Do you want me to go over the bumper part by part and identify 
the parts? | 

THE COURT: No, I think you better just answer the question. 

If you don't understand the question, you can say So, and he will 
reframe the question. | 

[BY MR. CHAPPELL:] | 

Q. Well, what I was trying to get at was that you said, in your 
opinion, this bumper was well designed to take advantage of the inherent 
resiliency of the material, if I understood you correctly. A. IT felt that 
was correct, sir. 

Q. Now, I wanted you to point out the features of the ladaign which 

led you to say that, and you must have certain features of the de- 
sign in mind when you say that, and all I wanted you to do was to tell me 
what they were. A. Well, lam not sure I haven't covered this before, 
sir, but the design of that bumper involves the upper and lower impact 
bars, which are deep drawn sections, perhaps as a FO of automobile 
styling considerations or some other things. 

Now, the désigners of that bumper have, in spite of the stringent 
requirements of the steel they could use, because it had to be deep drawn, 
they have apparently chosen steel with a moderately high | resilience, cer- 
tainly higher than was apparent in this piece of soft steel | I showed you 
yesterday; and in addition to that, they have helped to circumvent the fact 
that they could not use spring steel in that type of design, by using the 
mountings of the bumper of spring steel, and they chose a steel which 


will give them resilience in the moutning as well as in the bumper itself. 


* * * * * 


THE COURT: Let me see if I understand your question of Mr. 
Overman. Mr. Overman, did I understand you to say that this bar of 
this bar -- we will call this a bar -- which measures about 2-1/2 inch- 


es, is that correct? 
THE WITNESS: Yes, sir. 
THE COURT: Do you say and indicate that is what you call resili- 
ent? You consider that part to be resilient? 
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THE WITNESS: Yes. 

THE COURT: Did I understand you to say that during your testi- 
mony? This part? 

THE WITNESS: The entire bar to be resilient, yes, I consider the 
entire bar to be resilient. 

THE COURT: What about this much (indicating)? Just the top 
here, what about that much? 

THE WITNESS: Well, yes, sir, the resilience of that section is 
roughly the same all along. 

THE COURT: Well, what degree of resilience would it be? Is 
that the proper terminology, proper way to express it? What degree of 


resilience would we have here, we'll say, on this top part, 2-1/2 inches, 


say, assuming that this is connected firmly with a bolt and nut and so 
forth; and an object is struck with some force? What degree of resili- 
ency would we have there? 

THE WITNESS: The degree of resilience in this particular case 
would be moderate, I would say. 

THE COURT: Well, what would you mean by moderate? 

THE WITNESS: By moderate I -- the resilience itself actually is 
a function primarily of the material used in the bar. If that bar were 
made of a very soft material -- 

THE COURT: If it were you would have more resiliency ? 

THE WITNESS: No, it would have, perhaps, less resilience. In 
other words, resilience and stiffness are not the same. 

THE COURT: I understand. 

THE WITNESS: Or resilience and flexibility are not the same. 

THE COURT: Well, you demonstrated with your steel ruler what 
you mean by resilience. You bent it. It comes back into its original 
shape and form, which you call resilience. 

THE WITNESS: That's right. Now, I could have another flexible 
structure which would bend even more than this ruler, which wouldn't 
have the capability to come back to its original position. 
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THE COURT: Now, look at your Figure 1 on the plat there. Down 
here, directing your attention now to Figure 7, which you were just ex- 
amined about by Mr. Chappell, that indicates what we call an arm, for 
the sake of convenience, an arm attached to the frame; correct? 

THE WITNESS: Yes, sir. | 

THE COURT: Now, would you call that part of the bumper some- 
thing that is resilient? It would give, wouldn't it, when it . something, 
hits an object? 

THE WITNESS: Yes, sir, but the amount it gives is not necessarily 
a measure of its resilience. | 

THE COURT: Yes, I understand. | 

Well, would that give more than, for instance, if the! ‘automobile 


ran into a wall or a brick wall, going three, four or five miles an hour, 


which would give more? Would this give more? That is Figure 7. 
THE WITNESS: On the scale on which these are drawn, this Figure 
7 would actually, I believe, give a little higher absolute deflection because 


it seems to be a longer arm. | 

In other words, you have this sort of thing with that lone (indicating 
with small metal ruler), and you have a longer arm with the other one so 
that you would get more deflection. | 

THE COURT: More in Figure 7? | 

THE WITNESS: Or in Figure 7. | 

THE COURT: That is what I mean. You get more in Figure 7. 

MR. MACKALL: Figure 3, Your Honor. 

THE COURT: I meant to say Figure 3 but Iam referring specific- 
ally to -- 

MR, CHAPPELL: Article 7. 

THE COURT: That is what I mean to say, Article 7 

All right, I think I understand it. All right. 

THE DEPUTY MARSHAL: Shall! bring in the jury? 

THE COURT: Yes. 

(The jury was returned to the jury box.) 

THE COURT: All right, Mr. Chappell. 
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BY MR. CHAPPELL: 

Q. You have indicated that you consider the Mercury bumper, 

Exhibit 4, to be a resilient structure? A. Yes, sir. 

Q. Now, let us assume a structure identical to that except that it 
is not resilient, or, let's say, a lot less resilient. Now we run into a 
tree at 15 miles an hour; would there be any difference in energy ab- 
sorption between the two? A. There would be a difference, sir, but at 
that speed it wouldn't have a significant effect on the occupants of the 
car. If you run into it at a speed of 15 miles an hour, any bumper that 
you put on is -- this general design -- would have no appreciable pro- 
tecting effect, I feel. 

Q. That would be true at 10 miles an hour, too, would it not? 

A. It would be, perhaps, moderately true at 10 miles at hour. 
Q. There wouldn't be any real significance between the two? 
A. There would be a tendency, as you decrease your speed, for the re- 
silient bumper to have more effect. 
* * * * * 
REDIRECT EXAMINATION 
BY MR. BRICK: 
* * * * * 

Q. That's correct, you referred to design. I think you used the 
words, "deep drawn sections." A. Oh. 

Q. What do you mean by that? A. Iwas thinking in general 
terms of the over-all design, such things as the use of deep drawn sec- 
tions which actually, the sections as shown on that bumper there, they 
have a C shape, more or less, and they are very deep, as I think you can 
see, as distinguished from a flat plate type bumper. 

Q. Would you look at the patent and look at Figure 4 which repre- 
sents the upper bumper. Would you call that a deep drawn section? 

A. Yes, sir. 

Q. And look at -- do you know, down at No. 1, the lower bumper, 
is that considered a deep drawn section? A. From this drawing, it is 
rather marginal. I would say that the drawing, Figure 1, shows a 
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moderately deep drawn section, not as deep drawn as the Item 4. 
Q. In other words, the position design in these bumpers does have 
a lot to do with its effectiveness, is that correct? A. Oh, very much, 


sir. 


; . 
HENRY SHUR 
called as a witness on behalf of the Plaintiff and, having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. POLLOCK: 
Q. What is your full name, please? A. Henry Shur 
Q. What is your occupation? A. lama patent attorney. I prac- 
tice in the District of Columbia. 
Q. Are you in practice by yourself? A. No, I ama member of 
the firm of LeBlanc & Shur, located at 1413 K Street, Northwest. lam 
also patent counsel for a general firm, Dow Lohnes & Albertson, in the 


Munsey Building. 

Q. Would you please tell the Court and jury something about your 
educational and technical background? A. lama graduate mechanical 

engineer from the University of Rochester in New York in 1949, 
with a minor in metallurgy, particularly in physical metallurgy. Tama 
graduate of the Georgetown University Law School, where I went at night 
while working at the Patent Office, and the United etatee ‘Court of Customs 
and Patent Appeals. 

I graduated from Georgetown in 1953. 

Q. You say you worked at the Patent Office? A. ‘Yes, Iwas a 
patent examiner at the U. S. Patent Office in the field of machine tools, 
particularly for making nuts, bolts and items like that, from September 
1949 to October 1951, when I went to the Court of Customs and Patent 
Appeals. 

Q. And you say that -- what were you doing on the Court of Customs 
and Patent Appeals? A. At the Court of Customs and Patent Appeals I 
was law clerk to Judge Noble J. Johnson. He was at that time Associate 
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Judge and later Chief Judge of the United States Court of Customs and 
Patent Appeals; and I was there for virtually two entire terms. I missed 
two monthly calendars. 

Q. And since that time, since you left the Court, what has been your 
experience in the field of patent law? A. WhenlI left the Court, I, at the 
same time I left the Court, in April 1953, and I joined the firm of Strauch, 

Nolan, & Neale, then called Straugh, Nolan & Diggins, in Washington, 
D.C. It's a fairly large firm, was then about ten or eleven men. I joined 
it as an associate in April 1953 and I became a member of the firm in 1954. 
I stayed with the firm until March 1959 and practiced patent law and related 
law from March 1959 until June of 1962, when I had my own law office and 
was also patent counsel for Dow, Lohnes & Albertson, the general firm I 
mentioned. Since June of 1962 I have been with — I gave my own firm as 
LeBlanc and Shur but I continue as patent counsel for Dow, Lohnes & 


Albertson. 
Q. And are you at the present time in any way affiliated with George- 


twon Law School? A. Yes, 1am. Iam a professor of proprietary rights, 
which is a course! in patent, trade mark and copyright law. 
Q. Now, in'the course of your years of experience, Mr. Shur, have you 


had any experience in negotiating patent license agreements? A. . Yes, [have. 


Q. Could you tell the Court and jury approximately how many license 
agreements you have negotiated in, say, the past ten years. A. Well, 
presently we have eight to twelve, depending on how one would count them, 
going at the moment, between Mr. LeBlanc and myself, in which I actively 

participate, although I am not in control of all of them. 

In the past -- I have tried to recollect and I would say at least 50 in 
the past ten years, some of which were abortive and, by abortive I mean 
that we negotiated but couldn't get a license. Some were successful. 

Q. Did you say approximately 50? A. Iam saying at least 50, 
counting the whole spectrum of those which were partial, completed and 
incomplete. 

Q. Plus ten that you are working on about the country ? A. Well, 
from memory, I have included the ten in the fifty. 
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Q. I see; what industries and subject matters have been involved 
in these licensed negotiations of which you spoke? A. One of the major 
licensing, series of licenses involved, the appliance industry and the 
electrical switch industry, and to some extent the automotive industry. 

Another major license project involved the telephone industry. 

One of the current ones -- or one current group involves the steel in- 
dustry. By that I mean the producer, the steel producer. | 

Another involves fabrication for housing -- as a matter of fact 
that case was just tried here recently. 


trusses, before Judge Hart. It involves fabrication of trusses for the 


housing industry using metal plates. 

Do you want some others? 

Q. No, I think that is enough -- A. The brewery industry hap- 
pens to be a current one, I think, and the watch industry is a current one. 

Q. You mentioned a negotiation in the automobile industry. With 
whom did you negotiate in that particular -- A. General Motors Cor- 
poration. 

Q. I see; and what was the subject matter that was involved? 

A. The subject matter of that negotiation was a switch. It is called a 

snap-acting switch and it was covered by patent which we: had litigated 
and which I had participated in trial and subsequent enforcement in the 
Ohio District Court. 

Q. That was a negotiation with General Motors, you ees A. That 
was with General Motors, both with management and counsel, and coun- 
sel was Mr. Strickland, who I understand is either the head of the depart- 
ment or one of the heads of the department. 

Q. Are you familiar with the term -- A. And se Baillio, who I 
also understand is one. | 

Q. Are you familiar with the term royalty? A. ves. 

Q. Could you please explain to the Court and jury what a royalty 
is? A. Well, a royalty is an amount which a manufacturer usually, it 
is usually a manufacturer, pays a patentee. In a case of a patent he pays 
for the right to use or make or sell the patented invention. 
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Q. Could you give the jury an example so that they can see ita 
little more clearly, please? A. Well, to be more specific, in our in- 


stance we had a snap-acting switch which was covered by patent owned 


by a man we represented, jointly with our client who was -- and people 
paid this man a cent and a quarter for each switch they made, for the 
right to make the switch covered by his patent and those switches were 
made by the millions, by the way. 

@. And how much did the switch cost? A. It -- during negotia- 
tions each side ‘asserts different values for the switch but the particular 
switch in the General Motors case was believed to cost 25 to 35 cents, 
depending on who was arguing the amount; General Motors argued 25 
cents approximately and out client argued 35 cents approximately be- 
cause 25 cents would have lowered the General Motors royalty, whereas, 

the 35 cents would have increased it. 

Q. And in that particular instance, General Motors, you say, agreed 
to a cent and a quarter a switch for a switch costing 25 cents? A. They 
agreed to a cent and a quarter per switch for a switch costing within the 
arguing range I stated of 25 to 35 cents, but I must say this: That there 
was a cut-off provision in that license of $125,000. This meant that when 
General Motors paid a total amount of $125,000, during the life of the pat- 
ent, they would not have to pay any more royalties. But I would like to 
add further that that amount, that cut-off, as it is called by patent terms, 
which is in the maximum amount, was accepted from General Motors be- 
cause of its status in the automotive industry and our desire to have Gen-: 
eral Motors take a license under the patent which would add to its value 
in that industry commercially. It would make others in the industry ac- 
cept the switch as standard. 

MR. CHAPPELL: I think this is objectionable, Your Honor. 

THE COURT: Well, I didn't hear any objection. I will sustain the 
objection. I think we have gone far enough now. 

BY MR. POLLOCK: 

Q. Now, you have explained the term royalty. Are you familiar 

with the term "reasonable royalty"? A. Well, yes. 
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Q. Would you please explain to the Court and jury what a reason- 
able royalty is? A. Well,a reasonable royalty is a royalty rate -- 

THE COURT: Are we talking about royalties in general? 

MR. POLLOCK: We are talking about patent royalties, Your Honor. 

THE COURT: Well, I know, but do you object to this? 

MR. CHAPPELL: Well, if this is a question of law -- and I believe 
it is -- I believe that this witness shouldn't be testifying about it. I ob- 
ject. | 
THE COURT: Do you object to all of his testimony ?' 
MR, CHAPPELL: No, just on what is a reasonable -- I mean, he 
is talking about reasonable royalty. He says he has had experience in 


negotiating licenses. I think on cross-examination I will be able to de- 


velop just what experience he has had. 

THE COURT: What is the question? 

MR. POLLOCK: I was just going -- this was a primary foundation, 
Your Honor, to determine, to develop the factors that are considered -- 

THE COURT: Can you go on to something else? 

MR, POLLOCK: Yes. 

THE COURT: All right. 

BY MR. POLLOCK: 

Q. From your experience and negotiation of license Seoreementes 
have you found that there is any usual range of royalty rates with which 
parties to such negotiations concern themselves? 

MR. CHAPPELL: I object to that. 

THE COURT: I think the question is too broad, any oe arrange- 
ment. I mean, that is a very broad question. 

MR. POLLOCK: My question actually was, has he found that there 
is any such thing as a usual arrangement. | 

THE COURT: In what field? In what branch or ==! 

MR. POLLOCK: Well, in the course of his experience. 

THE COURT: All right, I will hear you on your objection. Do you 
wish to object? 

MR. CHAPPELL: Yes, I do. 
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THE COURT: Will you state the reason? 

MR: CHAPPELL: My reasons for the objection are that the ques- 
tion ig much too broad. It isn't confined to any industry and particularly 
the industry involved here which is the automotive industry. This man 
has testified that he has had to do with one negotiation with a switch with 

General Motors, which isn't even saying that it's in the automotive 
industry. 

THE COURT: Well, that is the point I had in mind, Mr. Pollock. 

If you can narrow this question down and qualify this gentleman as an 
expert regarding fair royalties in the automotive industry, we are talk- 
ing now about an alleged infringement of a patent or patent rights in con- 
nection with a certain type of bumper patented by the plaintiff. I don't 
think it is going to help the jury or the Court if you start introducing evi- 
dence of what might occur in some other industry, what might be a fair 
royalty, we'll say, in the brick industry, or anything else. That is what 

I think is objectionable. 

MR, CHAPPELL: That is the point Iam making. 

MR. POLLOCK: Well, of course, Your Honor, our position is that 
the only true experts in the automobile industry would be members of 
the industry itself, who are not available to us to testify. Therefore, we 
are forced to go to a man who has had very broad experience in license 
negotiation to find out whether or not he can comment on the sort of ne- 
gotiating principles. 

THE COURT: Now, I think he testified -- and whenever I indicate 
what I think the’ evidence is, ladies and gentlemen of the jury, it is your 
recollection of the evidence that must govern -- but I think he testified 


about some switches manufactured by General Motors, was it? 

MR. CHAPPELL: Yes, sir. 

THE COURT: And that the royalty on that was one cent and a half 
a switch and he said it ran into the millions, is that correct? 

MR. POLLOCK: Yes, sir. 

THE COURT: Well, now, wouldn't a royalty -- and I don't know 
any more about this than maybe a lot of others -- depend upon the article 
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that was manufactured and the cost of the article? 
MR. POLLOCK: Yes, Your Honor. 
THE COURT: A great many factors would have to enter into what 
a fair royalty would be. I imagine that is the objection, the reason for 
the objection by counsel for the defendant; is that correct? | 
MR. CHAPPELL: Yes, and when this question is, "Do you have 
any idea what would be a fair royalty" it may be in the brewing industry 
which he has mentioned -- 
THE COURT: I think this is too broad. I agree with counsel. I 


think if you can narrow this down and get down to the specific things we 


are talking about here -- | 
MR. POLLOCK: All right. May I ask this question. 

BY MR. POLLOCK: | 

Q. From your experience in license negotiations, have you found 


that there are any factors which arise periodically in determining, dur- 
ing the negotiation, what would be a fair royalty? A. Yes. 

THE COURT: Well, he can testify to the factors. | 

All right. I will let him testify to that. 

BY MR, POLLOCK: 

Q. Would you please discuss some of these factors for the bene- 
fit of the Court and jury? A. There area number of factors that are 
involved. Licensing royalty rates are essentially based on the trading 
positions of the parties which, in turn, are based on a lot of different 
factors in patent licensing situations. 

One is the extent of the patent or the strength of its patent. For 
example, if the patent on an important invention has been held valid by 
the Supreme Court, the royalty rate would be high, notwithstanding what 
the industry might say that they would like to pay. | 

If the patent had not been adjudicated by any Court -- - by adjudicate 
I mean no court decision holding the patent valid and infringed -- the roy- 
alty rates would certainly be lower. : 

Another factor is the importance of the patent to the licensee. That 
has several factors in it. 


Q. Licensee, you mean manufacturer? A. Manufacturer -- when 
I speak -- yes, the licensee is normally the manufacturer and in this 
case, unless I indicate otherwise, that is what Iam talking about. When 
I say licensor, I mean the patentee, the man who owns the patent. 

Another factor is the savings to the licensee from the invention. 
If the savings are as high, as compared to something that it not patented, 
then the license royalty goes down. If the savings are low -- I mean -- 
excuse me, the license goes high if the savings are high. If the savings 
are low then the license royalty goes down. 

Another is if the owner of the patent is competing with the manu- 


facturer that wants the license, the licensee, then the royalty goes up to 


protect the man who holds the patent. If the owner of the patent is not 
competing with the licensee or the man who wants the license, then the 
royalty goes down somewhat. 

Another factor is whether the business can stand the high royalty. 
In other words, you can't license a party and have him be happy with the 
license even if you negotiated if he can't make a profit because the li- 
censee is not going to work for the patentee, the manufacturer, unless he 

gets something from it too. If there is a high profitability in the 
patented item, then it will take a higher royalty. If there is a low profit- 
ability in a patented item, then it will take a lower royalty. 

Another possibility is whether the license is exclusive or non-ex- 
clusive. When it is exclusive, in effect, the licensee or the manufacturer 
almost owns the patent, without getting too technical about it, and so he 
has to pay more of a privilege for that because otherwise the owner of 
the patent is at the mercy of the manufacturer. 

MR. CHAPPELL: I am having trouble hearing the witness. 

THE COURT: Is that the problem? I tell you, I think, Mr. Shur, 
if you will just lean back and stay about six or eight inches from the 
microphone -- 

THE WITNESS: Iam sorry, Your Honor. 

THE COURT: Could you modulate it? 

THE DEPUTY CLERK: Yes, Your Honor, if he sits back a little. 


147 


THE COURT: All right, let's try it that way. 
THE WITNESS: Shall I continue on? 
BY MR. POLLOCK: 
Q. Continue on. A. Another factor is the eatin of litigating 
the patent. If the patent has already been litigated in court, tried 
out in court, and held valid and enforceable, then that raises the royalty. 
If it hasn't been litigated, that may lower the royalty. 


Now, a related factor to that is, who pays to enforce the patent? 


If the licensee will pay, manufacturer will pay to enforce the patent, his 
royalty usually goes down a little, but if the licensee, manufacturer, in- 
sists that the owner of the patent pay to enforce the patent, then the roy- 
alty rate goes up. | 

Another factor is how ready is the patented device for the market. 
Sometimes patented subject matter which is of great interest is not yet 
ready for a market; or, turning it around the other way, there is no mar- 
ket for it. But if there is a market, that you can demonstrate readily or 
that the licensee will accept, exists, the licensed royalty then tends to go 
up. If there is no market or if it is uncertain, it may take many years to 
determine if there is one, then the license royalty goes down. 

Another factor is whether the license -- let me start that again. 

Another factor is what relation getting the license will have to sales 
of the manufacturer. If the patented device will increase his sales and it 

is at least agreed either directly or without speaking, that that's 
the case, then the license royalty goes up. Tf you can't demonstrate that 
it will increase sales or have some bearing on sales, the) patented device, 
then the license royalty goes down. 

Q. On that particular point, does advertising of the ee article 
play any part? A. Well, that could go two ways. Advertising the pat- 
ented article, if the patented feature is important and the advertising is 
related to that, to sell it, that will tend to make royalties go up. If the 
advertising is what carries the thing, then that makes royalties go down 
somewhat. 

Another factor is the desirability of getting the licensee to take a 
license so as to avoid litigation by the patentee. | 


Q. By litigation you mean having to go into court and suing? 

A. Right, having to go into court and sue on the patent, that's a reason 
for the patentee lowering his figure. 

On the other hand, if the patentee has been forced to litigate, that 
normally -- and he wins -- that raises the figure and usually, substan- 
tially, in my experience. 

Another factor is that the pattern of the royalty in the industry -- 
if the royalty rates have been low in the industry, it is hard to get a 
manufacturer to accept a higher royalty rate. If, however, the royalty 

rate has been established at a figure acceptable to the patentee, 
then it is somewhat easier to negotiate a license. 

Another factor is the volume of production. If the volume of pro- 
duction is high, the royalty rate per unit goes down, maybe not the total 
amount, but it is human nature for somebody, just like when you go to 
the store if you buy three, you want them a little cheaper than when you 
buy one. Well, the licensee, when he manufactures millions, he wants 
the rate per unit to go down. 

On the other hand, if he is manufacturing a small quantity, he will 
accept the unit -- the royalty per unit going up. 

Those are principal factors. There are all sorts of other factors 
that come into it. 

Q. In the course of listing your factors, you mention that if a pat- 
ent has to be litigated, if you have to go into court, ordinarily the royalty 
rate should be higher than a negotiation without having to go into court. 
Did I hear you say that? A. Yes. 

Q. From your experience are you able to set any minimum roy- 
alty figure which you feel should be awarded after litigation? 

MR. CHAPPELL: Oh, I object. 

THE COURT: Just a minute. 

MR. CHAPPELL: I object to that. 

THE COURT: I think I understand the nature of the objection. You 


see, the problem is this: This gentleman appears to have general knowl- 
edge of patent law, about royalty rates in general, but Mr. Shur, what, as 


you know, the problem here is, that we are trying to find ont what a fair 
royalty rate is. I suppose that is the expression you use. : 

THE WITNESS: Yes. : 

THE COURT: For a man who has a patent ona certain type of 
bumper which he claims has been infringed by the defendant in this case. 

We have to have some expert testimony in connection with what is 
a fair royalty and in types of cases like this where it involves either a 
bumper similar to this or a bumper manufactured by some other com- 
pany in the same industry. 

I don't think it is going to help the Court or the jury, for instance, 
if you were to give an opinion as to what a fair royalty would be ona 


part for a wing of an airplane, something like that, for instance. We are 
in two entirely different industries. | 

A great many factors are taken into consideration, as you rightly 
said and stated. 

Now, what we are interested in, what would be a fair ae in 
connection with these bumpers, and the bumper has not been stated yet. 

I suppose you have some figure there. 

MR. POLLOCK: § Yes. 

THE COURT: In connection with these particular bumpers; if the 
jury find -- and I am not indicating which way they might find, I don't 
know -- if the jury finds that the patent has been infringed by the de- 
fendant, then they have to decide, the next step is, what are the damages, 
and the damages are based on what the patentee can show that he lost as 
a result of that. : 

THE WITNESS: Your Honor, may I say one -- | 

THE COURT: Wait a minute. I am trying to pinpoint the problem. 
I am sure Mr. Shur knows it. He is a lawyer, an eee patent 


lawyer. This is what the jury must know. 
THE WITNESS: Well, Your Honor, I would say in response to that, 
that there is always a first time in each field and we extrapolate from 
experience and we also extrapolate from the decisions. | 
Now, I can tell you -- 
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THE COURT: Well, let me ask you a question -- and, again, 
ladies and gentlemen of the jury, as counsel knows, the Court is very 

careful in most cases, at least, particularly this kind of case, not 
to ask any question; but the mere fact that I ask a question should not 
indicate or suggest to any member of the jury how the Court feels about 
this case, because, frankly, I haven't even made up my mind yet about 
how I feel about it because I haven't heard all the evidence. So if I ask 
a question, it shouldn't indicate which way I am leaning, if at all. 

What factors, Mr. Shur, would you have to take into consideration 


in arriving at a fair royalty payment or fair royalty fee, or whatever 


you call it, in connection with an alleged infringement of the patent in- 
volved in this case? 

Now, what factors would you have to consider before you could 
express an opinion? Let's find out that first. 

THE WITNESS: Well, Your Honor, if I could break down your 
questions to two parts -- 

THE COURT: You break it down any way you want. 

THE WITNESS: If the patent were held valid -- 

THE COURT: Now, this is one of the issues the jury has to de- 
cide, one of the things the jury is going to decide is whether or not this 
is a valid patent. 

All right. 

THE WITNESS: If it were held valid and infringed, Your Honor, 
then I think the issue becomes quite simpler and the factors become 
quite simple. 

THE COURT: Well, what factors would you have to take into con- 
sideration? 

THE WITNESS: All right. The factors I would take into consider - 
ation are that’ most of the decided cases on accounting and patent cases 
are in the area of five to ten per cent royalty. 

MR. CHAPPELL: Your Honor -- 

THE COURT: I will ask the jury to disregard that. That is a 
voluntary statement. 


But what factors in connection with bumpers would you have to 


take into consideration, this particular type of bumper or 4 similar 
bumper? | 
THE WITNESS: Well, I would -- 
THE COURT: Well, would cost be a factor -- let me ask you a 
question. 
Would cost be a factor? 
THE WITNESS: Yes, sir, a selling price is the usual answer. 
THE COURT: Well, maybe I better turn you over to counsel for 
the defendant. Let him ask the question. He is an experienced lawyer. 


Let us find out if the witness is qualified to express an opinion. That's 
all Iam concerned with and the weight to be given to his testimony will 
be for the jury. 

At this point let us find out if Mr. Chappell can develop some facts 
going to the qualifications. 

MR. CHAPPELL: Should we excuse the jury? 

THE COURT: Yes, I think what we will do in this case, I will ex- 
cuse the jury for a short while and take this testimony out of the pres- 
ence of the jury first so that you won't have to be bothered with listen- 
ing to it at this time. 

MR. POLLOCK: May it please the Court, before the jury leaves -- 
THE COURT: Just a minute. Will you have a seat just a minute. 
MR. POLLOCK: Mr. Shur is also going to testify on one other 
aspect which is certainly within his experience. He is already qualified, 
lam sure. He is going to explain to the jury what a patent prosecution 
is like and what the Examiner looks for. 
THE COURT: Any objection to that? 
MR. CHAPPELL: Well, I feel that that is not an issue for the jury, 
Your Honor. The file wrapper in the case isa document which should be 


construed by the Court as a rule. | 
THE COURT: Well, I felt that way, too. It seemed to me this is a 

question of law and everything is contained in the patent. I don't think 
we have to go outside of the patent to decide, ascertain what the 
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Examiner considered. That is not an issue in the case. 

MR. POLLOCK: May we approach the bench, Your Honor? 

(AT THE BENCH:) 

MR. POLLOCK: Mr. Shur is not going to testify on the prosecu- 
tion history of this patent. He hasn't even read it. 


The point has been made, however, for example, that this particu- 
lar patent contains no dimensions. Mr. Shur can, from experience, point 
out that dimensions normally -- 

THE COURT: Dimensions of what? 

MR. POLLOCK: Dimensions of the structures, actual physical 
dimensions. He is prepared to testify that dimensions do not normally 
appear ina patent and, indeed, that the Patent Office discourages the in- 
clusion of dimensions. 

THE COURT: You mean the actual measurément of the bumper? 

MR. POLLOCK: I mean the actual measurement of the bumper. 

THE COURT: Finished product, you mean? 

MR. POLLOCK: Yes, and so forth. The question as to whether 
or not the disclosure is sufficient, the fact that Examiners necessarily 
check for sufficiency of disclosure before a patent is issued -- lam 

635 talking now in generalities rather than -- 

MR. MACKALL: Do we need the jury for this ? 

THE COURT: That is a good suggestion. I don't suppose we need 
the jury for this, do we? Maybe we can talk about this out of the pres- 
ence of the jury. 

(IN OPEN COURT:) 

THE COURT: I will excuse the jury for a short while. 

(The jury was excused.) 

THE COURT: All right now, do you want to finish what you were 
talking about at the bench. Maybe we had better take one thing at a time. 

MR. POLLOCK: No, the only reason I brought up the other sub- 
ject matter was in the event that the Court decided that Mr. Shur was 
not qualified, ‘nevertheless there would be a matter that he was going to 
testify on and therefore unless there is strong objection to that too -- 


and therefore I thought he could complete his testimony. 
THE COURT: Well, let's find out about it. I will let you conduct 

the cross examination first along the lines I have suggested. 
MR. CHAPPELL: Very well, Your Honor. | 
CROSS EXAMINATION ! 

BY MR. CHAPPELL: 

Q. Mr. Shur, you have testified that you were in the| Patent Office 

from 1949 to 1951? A. Yes, sir. | 
Q. Of course there your work consisted merely in soliciting or in 


examining patent applications, passing on their patentability and making 
searches? A. Yes, sir, typical duties of a patent examiner. 

Q. And of course it had nothing to do with royalties or license 
agreements or anything of that nature. A. Excepting to the point that 
it helps me understand proper royalty rates. 

Q. No, I mean your work there had nothing to do with licensing? 

_ A. No, the answer to yow question is essentially, no. | 


Q. And then you went to the Court of Customs and Patent Appeals 
where you served as a clerk for Judge Johnson. 


Now, in the Court of Customs and Patent Appeals, my understand- 
ing, the type of cases that are considered by the court are questions re- 
lating to patentability essentially. A. Correct. 

Q. And in none of those cases do any questions of licensing enter 
in? A. You are correct excepting for the case that does come up where 
an applicant is relying on licenses as history of the Art to illustrate pat- 
entability but it is not essentially a licensing experience, to answer your 
question. : 

Q. Right, but so that up through 1953, you had no practical experi- 
ence in the licensing field at all? A. That is right. 

Q. Now, in 1953, you went to Strauch,Nolan & Neale? A. Yes, 
then Strauch,Nolan & Diggens. 

Q. Now, when you were there did you continue to do, or did you. 
work in connection with the soliciting of patent applications? A. Yes, 


I did. 
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Q. And in fact that was your primary duty there? A. No, it was 
not. 

Q. It was not? With whom did you work there? A. I worked 
very closely with Mr. Straugh, who was the senior partner of the firm 
and I would say that at least half of my time was spent in enforcement, 
licensing and litigation. 

I no longer have access to the diaries that are kept there but Iam 
certain they would bear out my estimate. 

I would also like to state that about the second case I ever had was 
a rather complicated license-purchase agreement. 

Q. In the automotive field? A. It was in the field of machine 
tools involving a German company and an American company. 

Q. That,'of course, was outside of the automotive field? A. I 
have testified before, as I only could, that I have had only one case di- 
rectly of negotiation with the automotive field. 

Q. Now, you have also said that you conducted negotiations in the 
appliance field. What do you mean by that? A. I conducted negotiations 
with General Motors, General Electric, Westinghouse, Bendix, Southern 
Traffic Corporation, Whirlpool -- Southern Traffic, by the way, is re- 
lated to Sears, rubber company -- Whirlpool, all relating to the appli- 
ance industry and the use of the snap-action switches which I mentioned 

earlier, in appliances, and the negotiations were quite extensive 
and made at a level of which you are inquiring. 


Q. Would your negotiations be in the Frigidaire unit of it? Is that 


where your switch was used? A. No, the switch was used primarily -- 
the appliance end of the General Motors negotiations of the switch was 
peripheral. The switch was used primarily in the radio -- in some of 
the General Motors cars. I do not recall the make but they were a higher- 
price radio line and the switch happened to be also used in the appliance 
industry and the negotiations ran simultaneously. 

Q. I see, but this was really in the radio field, not the automotive 
field? A. Not the way General Motors handled it, in my opinion. 

THE COURT: You can state your opinion. 


THE WITNESS: Now that the jury is out, may I have a latitude that 

I think I should? | 
THE COURT: Yes. 

BY MR. CHAPPELL:. | 

Q. Had you finished your last answer? A. I think in substance 

I said that it was essentially an automotive license type of negotiations 


as distinguished from appliance, that is. 


Q. But it was for a switch to be used in radios? A. Yes, sir. 

Q. Were those all radios to be used in automobiles? A. In the 
case of General Motors, yes. | 

Q. And just what was this particular switch? A. The switch is 
covered by the Kohn patent, so- -called, litigated before Judge Druffel in 
the United States District Court for Ohio. I don't recall the names any- 
more. They were manufactured by the Accro Manufacturing Company 
which was related at that time to -- at least its principal management 
was from the Rockwell Manufacturing Company, the Rockwell family. 

@. And this was then, this patent, had been litigated and held valid? 
A. Yes, sir, it had been litigated and held valid. May I -- 

THE COURT: Is that answer sufficient. I mean, you asked him a 
question and he said yes; in effect, he said yes. 

MR. CHAPPELL: May I hear the thing? I thought | I -- 

THE COURT: He said "may I.” He started to say something. I 
don't know what you started to say. 

THE WITNESS: Well, I was merely, actually going to say that that 
particular situation involved both licensing prior to the judgment holding 
it valid and infringed and after -- and I have earlier indicated to His 
Honor that I felt that there was a distinct difference and in fact that was 
argued before the United States District Court by myself in connection 

with the supersedeas bond, and I prevailed. | 

May I go on? 

THE COURT: Yes, unless he doesn't want you to go on. 

THE WITNESS: To be specific, the patent had been licensed to 
our client, the Accro Manufacturing Company, for 2 per, ‘cent royalty. 
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The switches were sold to the appliance industry, the aircraft industry 


and the automotive industry and the electrical industry that I remember 
principally at the moment. 

The patent was held valid and infringed by Judge Druffel and South- 
ern Traffic Corporation filed an offer of a bond for 2 per cent based on 
the fact that our client had paid 2 per cent as a licensee. We contested 
that supersedeas bond rate and I, in fact, wrote the briefs and argued 
the case before Judge Druffel on the grounds that with a judgment having 
been entered it'is not the same criteria to apply the license royalty of 
somebody who has acquiesced voluntarily in a patent as against some- 
body who has fought it; and Judge Druffel -- the bond offer was $24,000 
pending the final appeal. 

Judge Druffel raised the bond to $100,000 as a condition to grant- 
ing the bond. 

MR. CHAPPELL: Well, I don't want to cut the witness off. 

THE COURT: No, this is all very interesting -- 

THE WITNESS: Well, that was based on 6 per cent royalty con- 
tention on our part. 

THE COURT: All right. 

BY MR. CHAPPELL: 

Q. Now, you also mentioned the telephone industry; you negotiated 
in that? A. Yes, sir. 

Q. Was that on the same switch? A. No, sir, that was on a pat- 
ent on an electromagnet relay used by the Bell Telephone System. 

Q. I see. How many of these 50 negotiations that you mentioned 
here had to do with this particular switch? A. May I make a calculation. 
(Writing on pad of paper). At least five, five that I can specifically re- 
call. 

Q. Five of the 50; now, you said in the watch industry too, you 
negotiated. A. That's right, that is at the beginning. I said it was cur- 
rent. 

Q. Oh, and in the brewing industry? A. Yes, sir, that is current. 

Q. And is that some brewing process? A. No, it is a device for 
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going into a draft beer keg with a corollary device that goes on a siphon 

unit in a tavern or like dispensing establishment. 
MR. CHAPPELL: Your Honor, I feel that this examination of the 

witness has indicated that he is not qualified as an expert to testify on 


the question of reasonable royalties in this case. It seems to me 
that all of the experience he has had has been -- I'm not saying just out- 
side of the automotive industry but has been in industries that seem to 
me to be so unrelated that their problems wouldn't even be the same. 
* * * * * 
MR. POLLOCK: To my knowledge, the industry has never accepted 
a license under a bumper patent. : 
* * * * pe 
THE COURT: Well, let me ask you a question: Did you propound 
interrogatories to the defendants along those lines as to whether or not 
they have ever entered into a license agreement with anybody else as to 
any bumpers? | 
MR. BRICK: No, if Your Honor please, I didn't ask that. 
[THE] COURT: You didn’t ask that. 
MR. CHAPPELL: Well, I would say I know we haven't on bumpers 
but I don't know whether any others have. I don't know of anybody 


that has. | 


* * * * * 


THE COURT: Now, you had somebody in that particular industry, 
didn't you, testifying? | 
MR. POLLOCK: Yes, as I say. 
THE COURT: That is what you just said. 


Now, the best that I have heard so far, that is, putting the most 
favorable interpretation that you can on this gentleman's testimony, is 
that a certain switch that was manufactured -- I think he was involved 


in that litigation in some way, knew something about it, this licensing 
agreement. They were willing to pay the owner of the patent a cent and 
a half royalty and there were millions of switches manufactured. 
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Now, it seems to me there is a big difference between a 25-cent 
switch for which you get a cent and a half royalty and a bumper of this 
type which probably might have run into, say, a half million that were 
manufactured and sold. I don't know. I have heard that figure, some- 
where around a half a million. It would seem to me that you would have 
to take into consideration in connection with this bumper the cost to the 
Ford people, how much they paid, how much it would cost them to manu- 
facture it, the advertising costs that would go into it, the public relations 


fees or costs and publicizing it, a great many factors. Once you have an 


expert that would say "I have a knowledge or general knowledge of 
the type of expenses involved, the kind of expenses involved," then you 
could arrive maybe at a fair royalty fee or fair royalty but it seems to 
me there is too much of a gap here. You have got somebody who knows 
something about switches and you try and apply that fair royalty to bump- 


ers. What would a cent and a half -- 
a * * 
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Washington, D. C. | 
Wednesday, October 31, 1962 


* * * * | x 
THE COURT: I only heard him testify of one case that indicated 
anything that was manufactured that was even used on an automobile, 


and I think that was with reference to a switch that was manufactured 
by General Motors, I think, and that was used, I think, at times on 
a radio that was used in an automobile. 
Now, does this qualify him to testify as to what a reasonable 
royalty would be or should be in connection with the bumper that 
we are talking about in this case? | 
MR. POLLOCK: Yes, I think it does. 
THE COURT: Why do you say that qualifies him? 
MR. POLLOCK: It is one negotiation in some 50 or more in 


which he has been engaged. 
THE COURT: Fifty or more? | 
| 


MR. POLLOCK: Yes, sir. 
THE COURT: It has nothing to do with the automobile industry 


at all. | 


* * * * 


THE COURT: You say nobody in the United States can testify 
as an expert in this type of case, involving something that you use 


* 


on an automobile, to-wit, a bumper, nobody in the country can testify? 
MR. POLLOCK: As far as I know, there is no such thing as 
a bumper license. | 


* * 


THE COURT: * * * | 


* * * * 


* 


* 
Here we are dealing with what is a fair royalty and how do you 
arrive at it? By somebody experienced in the field or in the 
industry coming in and saying: Well, I feel from the experience I 
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have had in other cases I have participated in, that 5 percent, 2 
percent, or 11/2 percent, and taking into consideration all the factors 
that were indicated by Mr. Shur yesterday. 
I think this evidence would be highly speculative if I permitted 
it to go to the jury. 
I will sustain your objection. 
* * * 
NORMAN BENNETT 
was recalled as a witness and, having been previously duly sworn, 
was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. BRICK: 


* * * * * 


Q. Now, Mr. Bennett, I will try to repeat the question and 
rephrase it some. 

What would you have been willing to have made an agreement 
and negotiated for in 1952 and "53, after you had received your patent 
with a company like Ford, although you were not compelled at that 
time to sell to them, if Ford had been willing to negotiate with you, 
even though they were not required to buy from you? 


* * * * * 


Q. Based upon that question, what licensing agreement would 
you have been willing to give them, based upon what royalty for each 
one of these bumpers? A. Well, based on my research and investi- 
gation and discussions at that time, I was willing to negotiate on just 
a little less than two per cent, which was about $1.75, or it was $1.75, 
I believe. 


Q. A little less than two percent of what, if you will explain to 
the jury? A. Of the bumper cost to the dealer that I determined 
from a Mercury dealer. 

Q. Was that the cost to the dealer or the cost to the customer? 
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A. That was the cost that Ford charged the dealer. 

Q. Now, after 1955, let's say after September of 1955, ata 
time when you were prepared to go into litigation against Ford, what 
would you have been willing at that time to have granted a license 
to Ford, based upon what type of royalty? A. I would stil have been 
agreeable to that. 

MR. CHAPPELL: May I have the same objection? 

THE COURT: Yes. | 

You said you still would have sold at the same price? 

THE WITNESS: I would still have been agreeable to that, to 
avoid litigation, yes. | 

THE COURT: All right. 

BY MR. BRICK: | 

Q. After you filed litigation -- that was sometime, believe, 

in 1957 -- what would you have been willing to have negotiated with 


Ford in the way of a royalty for this license after this? 
THE COURT: I sustain the objection, because I think that is 
too speculative. 


* * * * | 


MR. CHAPPELL: The defendant moves for a directed verdict 
on the ground that the plaintiff has failed to establish its case and 


carry the burden of proof on it. | 


We submit that as the record now stands, it is clear from all 
of the proof at least, that the defendant's bumpers are very different 
from the bumpers described in the patent, and that they operate on 
an entirely different principle, which we believe is directly opposed 
to the principle involved in the invention described in the patent in 
suit. 

Now, we would like to call the Court's attention to the well- 
established rules that the scope of a patent cannot be expanded by 
oral testimony of the patentee beyond the written specification of 
the patent. | 
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I would like to refer particularly to St. Pierre versus Red Patch 
Company, 87 F. 2d 766, a Second Circuit decision, in 1937, where 
the patentee tried by testimony to broaden the specification of his 
patent and where the court rejected his contention. 

* * * * * 

Now, we also want to base this particular phase of our defense 
on the Westinghouse case, Westinghouse versus Boyden Power Brake 
Company, 170 U.S. 537. It is a decision rendered in 1898, and the 
particular phase of the case involved here is discussed at page 568. 
That was a case which holds that patent litigation is not merely a word 
game. You look for the substance, not for the words. So that when 
you look at the claims of an invention, you have to look farther, you 
have to look at the specification, and even if through some possible 
interpretation of the language of the claim, it might describe or read 

on the defendant's structure, there still is not infringement if 
the defendant's device does not operate on the same principle and use 
the same means to accomplish it. 

Although that rule was announced, and probably the most cited 
case on it is the Westinghouse case, the Supreme Court, in 1950, in 


one of its very few recent patent cases reiterated this rule, and said 


that the doctrine of equivalence works in reverse, and that if the 
defendant has departed from the principle of the device described in 
the specification, there isn't infringement, even though the device 
might be covered by the claims. 

* * * * * 

Now, the patentee in his specification describes just how his 
bumper works. He starts in in the third column, line 35, and the 
description extends down through line 60. 

THE COURT: These are contained in the so-called claims? 

MR. CHAPPELL: No, this is not the claim. This is the 
description of it. 

THE COURT: This is before we get to the claims? 


MR. CHAPPELL: This is before we get to the claims. He says: 
With the parts mounted as shown, it will be apparent that the upper 
horizontal bumper member 4 will initially receive any impact caused as 
a result of a collision, before the vertical grille bars and the lower 
horizontal bumper member are contacted. | 

So that is the upper bumper 4 will be contacted, and that will occur 
before there is any contact with either the member 7 or the lower bumper. 

Now, he says: Further, the lower horizontal bumper member will 

coact with the resilient vertical grille bars to absorb the shock which 
may result as the outcome of the impact received by the upper horizontal 
bumper member. 

Upon impact, the upper bumper member will move rearwardly and 
the vertical grille bars will flex at the contact area with the lower bumper 
member, the latter serving as a fulcrum. The vertical grille bars will 
slide slightly upward over the outer face of the lower bumper member and 
impart a compressive force to the lower bumper member |supporting 
brackets. | 

Thus, my multibumper grille structure will afford the maximum 


amount of protection for the front of the automobile. 
Now, what that means, Your Honor, 1 is that when we , first received 
contact with this structure on the upper bumper, these resilient arms 
will bend. Then as the bumper moves back the arm Tis forced back 
against the front of the lower bumper member, and there is a compressive 
force exerted. | 
Now, the lower part of this member 7 which goes back and is 
fastened to the frame in this particular structure becomes a tersion 
member. It holds the lower end of that vertical member so that when it 


is bent back, it can compress in the bumper. 


Now, it was pointed out by Mr. Overman in his testimony that if 


you cut away the bottom part of that vertical grille bar, the part extending 
from 1 to 10, the device cannot function in this way, and the tension 
applied along with the pressure up above cannot bring that lower bumper 
under compression. | 

* 
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In the Mercury bumper we have upper and lower bumper bars. 
However, where’ the upper bumper bar of the Bennett patent is mounted, 
just on these two spring arms, resilient arms, so it can go back and 
forth, the two Mercury bumpers are rigidly secured together at their 


ends by four bolts, which make the bumper really a unitary single bumper. 


Then we have down below the two struts, which are colored red 
in this Exhibit 4; and up above we have the two yellow struts, one of 
them has been removed in this bumper, but these struts are welded 
together, so that they are anchored relative to one another by the welding, 
and then they are also secured to the frame by a pair of bolts. 

We also find that there are these two member, which are Exhibit 
5, which have been discussed at some length. These members are made 
of the 950 steel, and they are bolted to the upper bumper and they are 
bolted to the lower bumper. 

It is our position that these are carried by the two bumper bars 
and that this does not carry the upper bumper at all. So that we don’t 
have this upper bumper carried by the two resilient arms. 

Now, it is also quite clear that these vertical bumper guards, as 
we have called them, do not extend back to the frame of the car at all. 

In other words, the portion from numeral 1 to numeral 10 in Figure 3 
of the patent is missing. So that we have nothing on the bar to apply the 
tension which will permit this pressure on the upper bar to exert com- 
pression on the lower bar. 

So it is our position that when a force is hit on the upper bumper 
bar of Bennett, ‘we have this action described in the patent, the upper 
bar moving back, and there being the disengagement, and the tension 
being applied through the lower end of the member 7, to create a 
pressure on the lower bumper. 

Now, the Mercury bumper, on the other hand, since the members 
are cut off right at the lower end of the bumper, they cannot be in tension. 

Now, we have these red struts extended back to the frame. They 
are connected to the lower bumper. Mr. Overman pointed out in his 
testimony that these red struts are not the same as the lower part of 
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the arm 7 of the patent, but that they correspond to the member 2 of 
the patent. So that we have a very different interaction of the parts 
here. 

Now, we also have a situation in which the upper wales of 
Bennett is through these arms 7 exerting a compressive force on the 
bumper. | 

In the Mercury, unless you have some relative movement between 
the upper and lower bars, there can be none of this compressive force, 
and we have instead the bolting at the ends of the bars, and the vertical 
bracing, all of which make this Mercury bumper a bumper which, 
although made of material which has been defined as resilient, is 
sufficiently rigid, or non-giving anyway -- I don't know just what word 
to use -- that at two miles an hour it will destroy the franie. 

Where Bennett's bumper is supposed to protect the frame horns, 
we have a bumper which will not do it, and which we believe operates 
under this entirely different concept of interaction of the parts. 

Now, it is our position also that the claims themselves are not 
infringed. We say that we must resort to the language of the claims, 
and that the claims do not read on our structure, and then there can be 
no infringement. | 

We say, for instance, that the bumper bar, or the bumper guards, 
are not substantially resilient. I believe it was brought out in the 
testimony that when any pressure is applied to the upper bumper the 
deflection of this member is so insignificant as to be -- | 

THE COURT: Did he say two tenthousandths of an inch? 

MR. CHAPPELL: Well, I tried to get the witness to say that, 
but he wouldn't say, whether it was two tenthousandths, but it was 


very little. 


But if you just examine this, it shows you have a rigid structure. 


It may be of material which is called resilient, but it really isa 
structure that doesn't bend, there is not enough resiliency for bending 
and coming back, and under the pressures involved, this could not 
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bend enough to come back, so this is not what we would consider 
anything that could be called substantial resilience. So that we say 
we don't have substantially resilient bars. 

THE COURT: This was the contention made by the plaintiff, 
that that bar on Plainteff's Exhibit 5 was resilient, as I understand it. 

MR, CHAPPELL: Yes. 

THE COURT: In the examination of the witness. 

MR. CHAPPELL: They say it is resilient, but their position is 
that it is resilient material, but they do realize that it is not substantially 
resilient, or at least not enough to move far enough to do any, to perform 
the same function, that we have performed here by these longer bars, 
which will give. 

But furthermore, the claim of Claim 1 says that these vertical 
grille bars must be connected at their lower ends to the chassis of the 
automobile. 

THE COURT: Now, let me ask you something: Taking the Figure 
1 there and going down to the bottom of the bumper, which is 2 there, 
but which I understand is a mistake, and they call it 1; is that correct? 

MR. CHAPPELL: That is right. 

THE COURT: The grille, right near your pointer now, does that 
go all the way underneath the bumper and connect to the frame? 

MR. CHAPPELL: This is supposed to be a picture of the same 
thing you see here, only because you were looking down at the top, you 
don't see those ends. 

THE COURT: Now, the bumper of the Mercury doesn’t do that? 

MR. CHAPPELL: That is right, the Mercury doesn't. They 
just end at the lower bumper, and they are not fastened to the -- they 
are not connected at the lower end to the chassis. 

* * * * * 

It is our position that our bumper bar, which is bolted, or our 

bumper guard, which is bolted, is not within the concept of this 
patent, in frictional engagement. It is in tight bolted engagement. So 


we say there is another reason for saying that claim 1 is not infringed. 
ey * * * * 
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Now, there is another phase too. In Claim 2 it is also specified 
that the upper bumper be carried by these arms -- that is included in 
the claim as a limitation. | 

Now, we say in our structure, it is very clear that the upper 

bumper is carried by being bolted at both ends to the other 
bumper, and we say further it is supported by these grille bars that 
run, I mean, from these struts that run back to the frame, and I 
thought that Mr. Bennett made that quite clear in his testimony. 

He referred to our Exhibit 20 as an accurate description of the 
device, and it says; These bumpers consist of an upper and lower 
impact bar supported by bumper arms, and the parts that are called 
bumper arms, these yellow and red struts from this exhibit. Now, I 
can turn around and say, well, those don’t really Bapponte but that 
these grille bars support that upper bumper. So we say we have no 
infringement of that claim. | 

Now, we come to Claim 5, which is the next claim} and we have 


the same "substantially resilient" again. We say our parts, our arms 
are not substantially resilient. The claim doesn't say made of resilient 
material. The claim says substantially resilient vertical grille bars. 
And when you read the whole specification, it is clear, that this upper 
bumper is supported by these resilient arms, so that you will have this 
give on your first impact, and will protect the frame of the car. 

Nor, Mr. Bennett has proven that with our bumper at two miles 
an hour, we bent the frame, we bend the frame arms, and he says that 
is one of the most serious things, the most serious form of damage 

that you can do to a car. | 

Now, if we had nice resilient arms like him, we would not do that. 

Then this claim also says that these vertical grille bars shall be 
connected at their lower ends to the chassis of the automobile. And we 


don't have that. Ours are connected to the lower bumper. 
* * * 
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THE COURT: * ** 

* * * * * 

I have not yet been able to bring myself around to feeling that 
that Plaintiff's Exhibit 5, which you have there, that everybody has 
seen, is what you would refer to or call a resilient piece of metal 
in the way it is installed on the bumper. And the plaintiff contends 
that it is. 

Now, if reasonable men might disagree upon that, then that 
might be a question for the jury, but if the Court should conclude that 
there is no substantial evidence, that is, that there is not enough 
substantial evidence to go to the jury in connection with the question of 
whether or not the defendant infringed any one or all of the claims 
here, then I think the Court is bound and duty-bound to take it away 
from the jury. You cannot speculate on this. You cannot guess. There 
has to be more than a scintilla of evidence, and there has to be, I 
think, substantial evidence on the plaintiff's part. 

* * * * * 

MR. CHAPPELL: We think that there is, and we think in 
construing these claims, that you have to keep in mind that they call 
for resilient arms. It is not a case of resilient material. You can 
take material that is said to be resilient, and form it the way this is, 
so that it will not function. This is a very very stiff type of a construc- 
tion. 

THE COURT: Now, if you just had a flat piece of metal there, 
without the side connection. 

MR. CHAPPELL: Like Mr. Overman'’s ruler. 

THE COURT: It would go back and forth, I assume. 

MR. CHAPPELL: Well, you remember Mr. Overman's ruler, 


and he took it this way and bent it very easily, and he took it this 
way and\he could not bend it at all. 

THE COURT: That is where you get your strength from, the 
two side pieces. 


169 


MR. CHAPPELL: That is right. | 

THE COURT: It makes that a pretty strong object there, a 
very strong piece of steel. : 

MR. CHAPPELL: There is not any substantial chance for 
movement. ; 

THE COURT: I don't believe that one or two parts of a thousandth 
of an inch should be or could be construed as substantially resilient. 

I don’t have any trouble with this part of Figure 7, because I 
think we all agree that there is a certain amount of give there. 

MR. CHAPPELL: He says there is too. | 

* * * * ' * 

MR. CHAPPELL: I would like to point out another thing too 
that I think could tend to confuse the issue. It has been said that 

our whole structure is resilient because of those back arms 


being of a spring steel. You see that does not mean that these bars 


are substantially resilient. 

THE COURT: When you talk about moving a mile an hour, well, 
that is just a slow walk, you might say. I mean backing | in and out of 
a space at a mile an hour, andl am not an expert, but I can't conceiva- 
bly see how that kind of speed would do much damage to your bumper 
there, frankly. | 

MR. CHAPPELL: Not one mile, but two miles an: hour. 

THE COURT: Even at two miles. 

MR. CHAPPELL: Well, at two miles an hour it will do some 
damage to the frame horns. You see, the whole concept of the bumper 
in our view is as something that is put up there to take these minor 
knocks and protect your sheet metal work. But it is not a protective 
device, and as Mr. Overman pointed out, if you have to make it so 
long that you try to make it a protective device, it is no good. 

* * * * * 


Washington, D. | 
Thursday, November 1, 1962 
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MR. CHAPPELL: Yesterday I was stating our position as to 
what has been developed here in the record, and what I was leading 
up to is that I believe that with the record which has now been made 
in this case, it will be possible for the Court to understand what is 
claimed to be Mr. Bennett's contribution to the art, and he has a 
picture of what the Mercury bumper is, so that we believe that a 


comparison of the invention described in the patent with the Mercury 


bumper, and with the help of the testimony that has now been received, 
which is the plaintiff's testimony, is such that this Court can determine 
by a mere comparison of the patent to the Mercury bumper, that the 
invention of the Bennett patent is not incorporated. 

Now, under Heald versus Rice, 104 U. S. 737, this is a question 
of law for the Court. It is a pure question of construction when we 
are confronted with this situation. 

* * * * * 

Now, in this case, it is our position that none of the claims are 
infringed because they all call for a pair of or more, substantially 
resilient vertical grille bars, and the record is quite clear as to what 
"substantially" means. 

I asked Mr. Overman for a definition of "substantial" and he 
said -- this is at page 549 -- he said: Well, substantially, I think 
would mean that is a significant amount, enough to do good, that is 
the way I would define it. 

Now, it is our position that the claims to two substantially 
resilient grille bars. They don't say grille bars made of substantially 
resilient material. So that you have to find some significant resilience 
in this grille bar. 

We say that on the record, and just from examining this, you can 
tell that it doesn't have any significant resilience, and it is very 
different from anything that Mr. Bennett had in mind. 


* * * * * 


MR. CHAPPELL: Substantially resilient vertical grille bars. 
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THE COURT: I thought they did. 

MR, CHAPPELL: Yes, that is in every claim. 

THE COURT: Every claim? 

MR. CHAPPELL: Yes, sir. Now, there is also the question of 
whether these bars in the Mercury extend across the front of the bumper 
and are at all times in frictional engagement therewith. 1 think you 
will remember when I was questioning Mr. Overman about it -- no, 

Mr. Brick was questioning him about it, and he said: Mr. Overman 
are these in frictional contact? | 

And he said, Yes. 

Like the Bennett patent? 

And he said: Oh, no. 

So we say that that statement eliminates infringement. It is not 


the same, and you have to construe the statement in the context of the 
patent and the context of the specification, which means that instead 
of being fastened together, they are merely in frictional contact, so 
they can behave as in the patent. 

Now, this next that I am going to say applies really — to 
Claims 1 and 2. But we have a question of whether or not these grille 
bars, with the fastening means for them, are readily disengageable. 

Now, when Mr. Bennett was testifying, and this I am reading 
from page 114 of the record, he said: Well, asI previously discussed, 

in every-day use, by bumping up against other automobiles, or 
running into a building, or something like that, if you are parking, 
or backing up, or another car runs into you, those clamping means 
are not readily disengageable. | 

Well, now, the patentee says that ours are not readily disengage- 
able. It seems to me it is not necessary for the Court to have more. 


We say they are not. He says they are not. | 
* * * * | ok 


But when we turn to Claim 2, we have another reason for 
disposing of it, and that is that we don’t have any clip in) our bumper. 
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This claim calls for a clip which is readily disengageable. Now, the 
clip is this hook that hooks over the edge of the bumper. 
* * * * * 
Now, on this question of frictional engagement, I wish to refer 
to Mr. Overman's testimony at page 532. Mr. Brick was questioning 


him, and he said: Now, would you say from looking at that, 


whether member 7, the vertical grille bar is in close frictional con- 
tact with the lower bumper or lower horizontal member? 

Mr. Overman said: Yes, sir, I would. 

He said: Is that the same as in the Bennett patent? -- and in 
this instance he ‘was talking about the Mercury bumper. And he said: 
Yes, sir, I would. 

Then he said: Is that the same as in the Bennett patent? And 
Mr. Overman said: No, sir, it is not the same. 

* * * * * 

And it was right about the same place in the record, at page 532, 
that Mr. Overman pointed out that the red strut going back in the 
Mercury is not the same as the lower portion of the grille bar 7. 

* >” * * * 

Now, that'is on its face obviously not adjustable. Now, in the 
patent law to find equivalency, the rule is that you must find that the 
defendant accomplishes the same result, substantially the same result, 
with substantially the same means, operating in substantially the same 
way. That is what equivalent means. 

And here it seems to me to be clear from Mr. Overman’s 
testimony, that if you cut the bottom part off, you have a different 
type action entirely, and when you brace it the way we do, it is not 
the same thing. 

* * * * * 

THE COURT: What good would it do, with that limited degree 
of resilience? That is the point. What do they contend that would do 
that is of any assistance or of any good to anyone? That is what I 
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want to hear you on, and the other side too. 

MR. CHAPPELL: Well, I say that the evidence shows that it 
is not sufficiently resilient to do any good. | 

THE COURT: You can look at this, and you can see . that this 
Figure 7, when you consider all of Figure 7, it doesn't take anybody 
with any more than, I think common sense to see that an impact caused 
by running into another automobile or a brick wall would cause some 


resilience there, you would have a spring back, a going in and coming 
back. | 

But it is pretty far-fetched, it seems to me at this point, and I 
may change my mind later, if I have to, if I decide to listen to the 
defendant's case, and I don’t know yet, that this Plaintiff's Exhibit 5, 
that you can conclude that that is what we refer to or think of as 
substantially resilient. This has been your argument all the way through. 


* * * * i: 


| 
THE COURT: Well, let us assume that there is a resilience here, 


and what did Mr. Overman say, one or two ten-thousandths of an inch, 
or something like that. | 

MR. CHAPPELL: In his testimony he said it would be more than 

one ten-thousandth, and I asked him if it would be two, and he 
could not say. 

THE COURT: Well, suppose this had that much resilience, to 
that degree, what would it accomplish? That is what I am trying to 
find out. What good would it do? ! 


MR. CHAPPELL: I say nothing. | 


* * * * 


| 
| 
MR. POLLOCK: * * * | 
| 


* * * * * 


Now, finally, the Court asked this morning about this question 
of if, as the defendant asserts, there is no relative motion between the 
upper and lower structure why does the bolt slide. | 

I think the answer to that is that the bolt does not slide. I think 
the complete answer to that is that the Ford test reports show that they 


do slide. 
* * * | * 
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MR. POLLOCK: Moreover, Mr. Overman stated there is this 
sliding motion. 

Even further, if this case proceeds, on rebuttal the plaintiff is 
prepared to show that this structure must have been adopted for its 
very function of sliding. 

I say that for this reason: The contention has been made here 
this morning that the key slot was an assembly feature to help get the 
bolt in. But you will find that the plaintiff's evidence is now contrary 
to that. 

You will find that in 1949 the Mercury also had bumper guards of 
a sort and rather than have a T slot they had round holes through which 
the bolts came. 

You will find after this time, for example, in the 1955 bumper 

guards, they went back to the round holes. 

So that we have an interim period here where they used a different 
structure, which they now say was an assembly convenience but which 


they dropped when they changed their device. 


We say that there is this relative motion and that is the very 
purpose of the Bennett patent. 

THE COURT: Let me ask you one or two questions. 

MR. POLLOCK: Yes. 

THE COURT: I asked counsel for the defendant. 

The defendant claims that it has what we call a single unit 
constructed bumper. 

MR. POLLOCK: So they say. 

THE COURT: In that its upper and lower bumpers are attached 
by four bolts at the end of each bumper. That is their contention. 

The plaintiff's patent shows that the upper and lower bumpers 
are free of one another except as connected by the vertical grille bar. 

How do you explain the difference? 

MR. POLLOCK: The amounts of movement which are involved 
in this bumper structure, when we speak of upward movement and this 
will come into'my answer to the question -- are so small that we can 
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have a little flexing at the corners and still permit this exact same 


operation. 
* * * * eae 


THE COURT: Now, if you do claim this don't they operate under 
a different principle? That is, the straps from the upper bumper to 
the frame would appear to be compressed on impact, whereas the lower 
ends of the vertical grille bar would appear to be in tension on impact. 

I would like you to discuss that. | 

MR. POLLOCK: You will recall that Mr. -- 

(Mr. Pollock moved the exhibit board.) 

THE COURT: Maybe you better let that stay back 50 the other 
counsel can see it. You are blocking their view. I can see it. Push 
it back and move this model. | 

MR. POLLOCK: May I preface my answer by pointing out that 
this question of supposed tension in this lower part of the grille bar 7, 
is something which has been injected into this case by counsel. 

There is nothing in this patent that says that this bar is in tension. 

Moreover, the question was asked of Mr. Overman -- 

THE COURT: Isn't it obvious? | 

MR. POLLOCK: No, it is not. 

THE COURT: That is what I want you to answer right now. 

MR. POLLOCK: Obviously, if we strike at this upper part and 
merely swing -- you will recall that Mr. Overman took the example of 
a pencil and said: If I merely go like this then obviously the part in 
between is in tension. | 

There is no question about this. | 

But, if at the time I am pulling this way I push at the same time 
then I don't know whether I am in tension or compression simply 
because the tensile forces due to the tension may be counteracted 
sufficiently by the compression forces of pushing to give us no net 
force or even a small compression force. | 

Therefore, when we strike this bumper of the Bennett patent 
and at the same time are pushing back on it we cannot say whether 
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this is in tension or whether there is no force in there or whether it is 
in compression to some extent. 

So, we reduce ourselves to the question of why haven't we. The 
answer to that is: If it were removed, when we do strike here there 
would tend to be a turning moment, a twisting effect, as described by 
Mr. Overman. 

This turning effect is resisted by this part down here, whether 
it be in tension or compression, it tends to resist. | 

* * * * * 

I would like to address myself to the question of resiliency. 

THE COURT: Before you do that, suppose we get into the record 
from the Webster's New International Dictionary, Second Edition, 
Unabridged, their definition of resilience. That is what we are talking 
about. 

Resilience: The act of resiling, rebounding, springing back, 
rebound, recoil, elasticity, literally and figuratively; hence, capable 
of a strained body to recover its size and shape after deformation, 
especially when the strain is caused by compressive stresses. The 
potential energy of an elastic body that is present as a result of 
applied stresses which is recoverable when the stresses are removed. 
Thus, when a body is stressed within the elastic limit it sustains a 
deformation and the resilience of the body is the work the body is 
capable of doing in returning to its original shape and size after the 
release of the stresses for a body of uniform cross-section stretched 
within the elastic limits the resilience is equal to -- and then there are 
certain equations. 

Another definition: Resilience - leaping back, rebounding, 
recoiling, returning to or assuming an original position or shape, 
possessing resilience, specifically of a body capable of withstanding 


shock without permanent deformation or rupture. Two: Possessing 


or manifesting resiliency. 

I think we have enough definitions there. 

Apply it to’ the facts in this case and then we can see where we 
are going. 
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MR. POLLOCK: I will, Your Honor. 

THE COURT: First of all, you say in your patent aud specifica- 
tions and claim that your grille, I think, is saben resilient. 

MR. POLLOCK: Yes, Your Honor. 

THE COURT: We have a pretty good understanding. We should 
have a mutual understanding of what that means. | 

MR. POLLOCK: I believe that there is some misapprehension as 
to what it means simply because that has been confused with the constant 
reference to these things as spring-like arms. | 


In normal connotation we tend to think of a spring as penne a very 


flexible member. 
That is not the case -- I mean, the mere fact that something is 
resilient does not mean it is like Mr. Overman's ruler. 
THE COURT: I realize that. 
MR. POLLOCK: We have this property of resilience which is 
the ability of a structure to absorb force, to deflect, and then to come 
back to its original shape without permanent deformation, pro- 
vided the forces are within the elastic limit of the body. 
How much deflection is a useful deflection? The sical which 
is within the elastic limits of the body. 
I can take a grille bar and apply all the force I want to it and I 


venture to say I will not move it at all. 

And so when we take a steel body, I venture to say’ that all of 
us put together couldn’t move it any significant amount. | 

But when we do have a steel body, rigid, if you will, which has 
resilience, nevertheless, it must take some force to asia it some 
amount. 

In the case of steel it takes a great deal of force, a very lot of 
force to deflect it even this one or two ten- thousandths i an inch we 
are talking about. 

In the process of deflecting that one or two ten-thousandths of an 
inch it is absorbing that tremendous force which is being applied to 
it. | 
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So, insofar as we do have resilience in a steel body and insofar 
as we do have some deflection, that deflection is accomplished only 
by a tremendous force. 

THE COURT: How much deflection do you have? 

MR. POLLOCK: I don't know. I have no idea. The record is 

incomplete on that. We haven't performed any tests. 

THE COURT: It is not in the record. 

MR. POLLOCK: That is right. All this record shows is that 
Mr. Overman said this is a resilient structure, that it does deflect 
under impact and it does absorb forces. 

We also have in the record Ford's own test reports. 

Taking merely by way of example this one, because it is on top, 
this concept of energy absorption, deflection, occurs throughout the 
report. 

I take Exhibit 28 merely because it is on the very top here. Under 
the conclusion: ‘The 1952 Mercury front bumper found to have the most 
satisfactory structural and energy absorption qualities was experimental 
sample No. 4, which is one of the things I think we have agreed is a 
production model. 

Continuing on to the next page: The lower impact bar to inner 


arm bracket was the only member found capable of absorbing sufficient 


energy. 
* * * * 

THE COURT: Let me interrupt you just a minute. 

Do you claim, or is it your contention that Plaintiff's Exhibit 
No. 5 does substantially the same thing or you can get substantially 
the same result in 5 as in 7? 

MR. POLLOCK: Yes, I do, Your Honor. 

THE COURT: You say there is that much resilience? 

MR. POLLOCK: Yes, I do, Your Honor. 

THE COURT: How are you going to demonstrate that to the Court? 

MR. POLLOCK: I can demonstrate that to you right here. 


860 
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THE COURT: I would like to see you do it. 

MR. POLLOCK: We have two steel structures. 

THE COURT: Now, I want to understand you correctly. You 
claim that that object or piece of steel that kou have in your left hand, 
Plaintiff's Exhibit 5 -- | 

MR. POLLOCK: This is one of the dummy ones. 

THE COURT: You get the same result as far as resilience as 
you do from Figure 7 there, which appears to me to be something like 
a hook, attached to the frame -- I will call it a hook for the sake of 
convenience. | 

MR, POLLOCK: Yes, sir. 

THE COURT: All right. 

MR. POLLOCK: Now, first of all, we find that both structures 
are bumper stock steel. 

THE COURT: Right. 

MR. POLLOCK: Insofar as one steel object is going to deflect 


upon impact, that is a characteristic of the steel. 
We find, moreover, insofar as rigidity is imparted to this 
structure by a U-shaped configuration -- this does tend to make it 
more rigid -- that same U-shaped configuration is used here. 
We find, moreover, that in the Mercury structure. ‘we have a 
fairly short length of material to deflect. At least it would appear it 


is shorter than the amount of material which is available for deflection 


in this structure. 

However, we find that in the Mercury structure it is made out of 
the same gage metal as the bumper, whereas, in Bennett's patent, and 
I invite the Court's attention to column 2, about line 39. 

THE COURT: Excuse me a moment. All right. 

MR. POLLOCK: (Reading:) Also forming a part of the present 
invention are the resilient vertical grille bars 7. These grille bars 
are formed of heavier metal than those from which the other bumper 

members are formed. Two such grille bars are employed. 
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THE COURT: You are talking about your two vertical grille 
bars that go underneath the bumper and attach to the frame? 

MR. POLLOCK: That is right. Now, if we take a long body we 
may find it has substantial deflection . 

THE COURT: I was going to ask you that question. 

Assuming you had a piece of steel like Plaintiff's Exhibit 5, which 
we will say is six feet long. 

MR. POLLOCK: Yes. 

THE COURT: Attached to the bottom of something. You might 
get a certain amount of resilience -- 

MR. POLLOCK: Or deflection. 

THE COURT: Whatever you want to call it. But the shorter it 
gets the less you get. 

MR. POLLOCK: Exactly. And the heavier it gets the less you 
get. Exactly. 

With a heavier structure we can't get as much deflection as with 
a lighter structure. So, whether you shorten the structure or make it 
heavier, in both cases you are going to restrict the amount of deflection. 
It is still a resilient structure. 

The amount of deflection is limited in the Bennett structure by 

the fact that he makes them of heavier metal. 


In the Ford structure the amount of deflection is limited by 


reason of the fact that they shorten it up somewhat. 

In any event, however, -- 

THE COURT: Where would resiliency occur? Where you have 
your two fingers? 

MR. POLLOCK: Yes, Your Honor. 

THE COURT: That is where you will get deflection? 

MR. POLLOCK: There would be a small deflection 

THE COURT: How much? 

MR. POLLOCK: I don't know. It is in the books. It is common 
knowledge to automotive engineers. There are handbook tables they 
can use. 
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THE COURT: There is no evidence on that point, is there? 

MR. POLLOCK: The only evidence on that point is Mr. Overman's 
testimony in which he calculated the modulus of resilience of the 
Mercury structure -- modulus of elasticity, and pointed out that they 
were elastic or resilient structures and pointed out the amount of force 
needed to deflect a certain amount. 

THE COURT: What good can be accomplished? ee you have 
a very small amount of resilience in that steel bar there, that two and 


one-half inches on top. What good is accomplished by that? 

MR. POLLOCK: In order to get even that amount of deflection 
we must have -- and I am taking an arbitrary number -- I don't know 
whether it is realistic. Let's take 20,000 pounds of pressure applied 
to this thing. Even to move it this one -tenth of an inch. | 

In a parking problem, for example, you may encounter a major 
force, bigger than you or I could apply to this bumper by kicking it 
or something like that, and that significant force is absorbed i in this 

small deflection. This is the whole purpose of resiliency. It is not 
the amount of deflection which is important, this one -ten-thousandths or 
two-ten-thousandths of an inch. Whatever it is, it is not! ‘important. 

It is the idea that by permitting this amount of deflection we have 
absorbed this force and they do permit the deflection and they do absorb 
the forces which would normally be encountered in parking and so forth. 

* * * * / # 

THE COURT: You are trying to convince the Court and the jury 
at the proper time, I suppose, that the result accomplished, what the 

defendant Ford got in the use of this bar, Plaintiff's Exhibit 5, 


was practically or identically the same result you get from the use of 


your hook over there. 
MR. POLLOCK: Yes, Your Honor. The whole structure. 
THE COURT: Now, you haven't convinced me yet that you get 

that kind of result from the evidence in this case. e 


MR. POLLOCK: Let me go into it. 
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First of all, we must recognize that insofar as Mercury says 
that theirs is a rigid structure, so is Bennett's. This is bumper steel. 
This is a very massive structure with the grille bar being even heavier 
than in the case of Mercury. 

Mr. Overman said that this operates to absorb force in effect in 
three levels. 

The first forces are parking type impacts which are absorbed 
by this infinitesimal or small deflection within the metal itself, the 
resilience of the metal. Both Bennett and Ford do that. 

We find that the second level is at a somewhat greater impact 
where the impact is transmitted to the lower bar to effect a compressive 
force of the lower bar transmitted back to the frame. 

Mr. Overman expressly testified, he was questioned by both 
counsel on this point of whether or not compressive forces would be 
applied and he said they would. He pointed out that they would be 

applied if this thing is here or not there. Because, if they are 
not there, any turning moment will tend to be taken up by putting the 
top part of this bar in compression and the lower part of the bar in 
tension, or in a letter compression, he said, 

In any event, these secondary impacts are absorbed by this 
transfer of the impact through the grille bars to the lower bumper to 
transmit the forces presently to the frame, both structures do that. 

As a matter of fact, the Ford test reports actually speak of this 


transfer of impact received by the upper bumper to the frame of the 


structure. 

Finally, we have this third absorption of force on much greater 
impact which is due to failure of the parts. That is where this readily 
disengageable feature comes in; where forces are so big that the whole 
structure pulls up and away and back into the device. 

* * * bd * 

THE COURT: I should think that what would happen with Plaintiff's 
Exhibit 5, if you had a very heavy impact it would bend back, sort of 
cave in, or bend over. 
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MR. POLLOCK: That is right. There we have received an 
impact which is beyond the elastic limit and you will recall that Mr. 
Overman said that at that point we start in this bending and twisting. 

THE COURT: Is the principal purpose of your patent simply to 


prevent the car from jarring or getting a certain shock from low speeds 


when you are backing in and out of parking spaces? 
MR. POLLOCK: No, Your Honor. This is a bumper which would 
be able to react in different ways in all various impact conditions to be 
| 


encountered during driving. | 

THE COURT: Suppose your style bumper happened to be on an 
automobile going 20 miles an hour and has a head-on collision with 
another automobile going the same speed. What is it supposed to do 
in that situation? The whole thing would look like an accordion, wouldn't 
it? It wouldn't do any good. | 

MR. POLLOCK: That's right. | 

THE COURT: And neither would that co any good. 

MR. POLLOCK: No, and neither would any bumper ever known 
do any good. | 


* * * * * 


THE COURT: Don't you think you would get more spring-back 
with your bumper than you would with Plaintiff's Exhibit No. 5? 

MR. POLLOCK: No, I don't, Your Honor. | 

THE COURT: Why not? 

MR. POLLOCK: Simply because it is an even heavier metal. 
Let's look at this, Your Honor, if I may. | 

We tend to be misled by the fact that this upper part seems to. 


be some what free. i 
If we have a seesaw, and I think Mr. Overman used this example, 
as well, -- we can rock back and forth; we can hold it down at this end, 
which is what Bennett does, and try to make it rigid; or we can 
push it up at this end to try to make it rigid. In both cases we have a 
relatively rigid structure. So, whether we are holding | it back at one 
end or pushing it out at the other end, we are relatively rigid. So, 
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we have that same resistance to a turning, to a torsion in both cases 
and on top of that we have, in Bennett's case, a much more massive 
structure which cannot possibly bend as much as the lighter structure 


of Mercury. 
So, insofar as this question of resilience is concerned, we have 


even less deflection in all probability than in the case of the Mercury. 
* * * * * 

THE COURT: Did he say it was as resilient as Figure 7 is? 

MR. POLLOCK: I don't recall the testimony, Your Honor. 

THE COURT: I don't recall that testimony. It seems to me they 
were talking about one or two ten-thousandths of an inch. 

MR. POLLOCK: That is ample, Your Honor. 

THE COURT: What good would it accomplish if it only had that 
much resilience? 

MR. POLLOCK: It absorbs tremendous force in the course of it. 

THE COURT: What speed? Suppose you were going one mile an 
hour. What would happen? 

MR. POLLOCK: We would bang this thing hard. 

THE COURT: You are practically creeping or walking at one 
mile an hour. 'Have you performed a test at one mile an hour to see 
what happened? There is no evidence here. 

MR. POLLOCK: No, Your Honor. I don't believe that type of 
evidence is necessary, Your Honor. 

The essential feature is whether or not they do have resilient 
structure for the purposes described in the patent. 

* * * * * 

THE COURT: Your claim keeps using the language time after 
time "substantially resilient." 

MR. POLLOCK: That is correct, Your Honor. 

THE COURT: I can't forget those words. 

MR, POLLOCK: That is correct. 

THE COURT: And you are trying to convince the Court that this 
Plaintiff's Exhibit 5 is to be considered as substantially resilient. That 


is your argument, isn’t it? 
MR. POLLOCK: Yes, it is. 
THE COURT: I can't accept that. 
MR. POLLOCK: Let's first understand what the on sub- 
stantially means. 
THE COURT: I understand what it means. 
MR. POLLOCK: It doesn't mean a lot. 
THE COURT: It should accomplish some good. | 
MR. POLLOCK: That's right. I have a whole series of cases 
which point out that the word substantial is a common word in patent 


cases and in patent applications. I invite your attention to the way it 


has been used, for example, by this patentee in his specifications, 


down at the bottom of column 2, where he says, "The intermediate 


section of the grille bar is substantially rounded," 
THE COURT: If the Court should conclude from the evidence 
in the case that reasonable men could not differ on the question of 
substantial resilience, as a matter of law, the Court must conclude that 
the patent of Bennett might be substantially resilient but the bar used 
and designated as Plaintiff's Exhibit No. 5, is not substantially resilient. 
Therefore, there is a great difference between the idea of both patents. 
MR. POLLOCK: If the Court should conclude that reasonable men 
could not differ -- | 
THE COURT: I have to take it away from the jury. 
875 M2. POLLOCK: You would have to take it away from the fury. 
But I don't think the Court should reach that conclusion simply because 
reasonable men -- | 
THE COURT: I might shorten this whole thing and tell you that 
the Court has reached that conclusion. | 
* * * * | * 
878 MR. POLLOCK: IfI may invite your attention to'one other case, 
229 U. S. 201, 205. It says: | 


"Validity and infringement are ultimate facts on which depend 
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the question of liability. In actions at law they are to be decided 
by the jury." 

I believe in this case the testimony fully shows that their structure 
is resilient and is there for the very purposes of the patent structure 
and the only evidence in the case to that extent is by Mr. Bennett and 
by Mr. Overman, both of which are in accord with that position. There 
is not a bit of contrary evidence, not a bit, in the case, as yet. 

THE COURT: The Court grants the motion for directed verdict 
made on behalf of the defendant. 

The Court is not ruling, however, that the Bennett patent is 
invalid. The Court is simply ruling there is not sufficient evidence 
or substantial evidence, or more than a scintilla of evidence to show 
that the defendant infringed the patent. 

* * * * * 

THE COURT: I am ruling and I have given it as clearly as I can. 
I am ruling that there has been not sufficient evidence as produced by 
the plaintiff to go to the jury on the question of whether the Bennett 
patent was infringed. That is the Court's ruling. Call the jury. 

* * * * * 

THE COURT: Ladies and gentlemen, at the conclusion of the 
plaintiff’s case yesterday afternoon cov sel for the defendant, Mr. 
Chappell, argued what is known as a motion for directed verdict or, 
in other words, the effect was that this case should not be submitted 
to the jury. I will not burden you with the questions of law that were 
argued before this Court yesterday afternoon and this morning. 

The Court has concluded, after careful consideration of this 
evidence in this case introduced by the plaintiff and the arguments 
made by competent and able counsel on both sides, that this case should 
not be submitted to the jury. 


Therefore, the [Court] will direct the jury to return a verdict 
in favor of the defendant. 


Take the verdict. 
* * 
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[ Filed November 1, 1962] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 22nd day of October, 
1962, before the Court and a jury of good and lawful persons of this 
district, to wit: | 
Edythe G. Hepner Anne M. Hamilton 
Lena E. Brown Thomas L. Chester 
Evelyne M. Hunter Richard L.. Hatfield 
Earlease M. Carry 5 Bernice C. Jefferson 


Helen L. Chapman Eliza L. Killgo 
Margaret E. Atkins Wadsworth T. Robinson 


who, after having been duly sworn to well and truly try the issues 
between Norman Bennett, plaintiff and Ford Motor Company, defendant 
and after this cause is heard and given to the jury in charge, they upon 
their oath say this 1st day of November, 1962, that they: find for the 
defendant against said plaintiff by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing 
held and recover of plaintiff his costs of defense. 

HARRY M. HULL, Clerk, 


BY /s/ Daniel J. Mencoboni 
Deputy Clerk | 


By direction of 
Judge John J. Sirica 


[ Filed November 27, 1962] 


NOTICE OF APPEAL 
Notice is hereby given this 27th day of November, 1962, that 
NORMAN BENNETT, PLAINTIFF, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the Ist day of NOVEMBER, 1962, in favor of FORD MOTOR 
COMPANY, DEFENDANT, against said NORMAN BENNETT, PLAINTIFF. 
BRICK AND INTRATER 


BY: /s/ Samuel Intrater 
Attorney for PLAINTIFF 
517 Denrike Bldg., Washington 5, D.C. 
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APPELLEE’S ANSWER TO APPELLANT’S PETITION ; 


FOR A REHEARING EN BANC 


Appellee submits that the Appellant’s Petition for | 
Rehearing en banc should be denied. 

This case does not involve any issue likely to affect any | 
other case. It is an action for patent infringement. The 
Court below considered the patent in suit and its claims, 
the accused structures and all of Appellant’s proofs and | 
concluded that Appellant had failed to adduce sufficient or © 
substantial evidence of infringement and directed a verdict | 
for Appellee. | 

This Court examined Appellant’s claims of error in | 
the light of the record and affirmed. 

There was no uncontradicted testimony that the accused | 
structures were the same as the patent. On the contrary, it | 
was Clear from the face of the patent, the exhibits and the 
testimony of both Appellant and his expert that the accused » 
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structures are not the same as the structure of the patent, 
did not achieve the objectives of the patent and did not have 
in them essential elements of the claims. 

Although this Court says that it has examined all of 
the claims of error in light of the record, Appellant would 
have the Court en banc repeat this review. Appellant 
alleges, contrary to the record, that Appellee has misled the 
Court by making misrepresentations of fact. 


A. Appellant testified that one of the great advantages 
of the patented bumper was that the frame of the car would 
be protected against deformation (JA 82). He testified 
that if the accused bumper ran into a 6- or 10-inch tree at 
2 miles an hour the frame of the car would be deformed 
(JA 81-2). He was corroborated by Ford test reports that 
he put in evidence. They reported on tests that simulated 
the ‘effect on the bumper and frame of running a fully 
loaded Mercury 4-door sedan into a large tree at 1.91 miles 
per hour (PX 29, p. 4). 

Appellant would now have the Court disregard this 
testimony and consider Appellee’s reference thereto as a 
misrepresentation of fact. 


B. In the patent in suit the upper bumper is supported 
by substantially resilient grille bars which extend across 
the face of the lower bumper and have their lower ends 
fastened to the frame. When force is applied, these bars 
“Sex” at the contact area with the lower bumper member, 
the latter serving as a fulcrum (see patent specification p. 2, 
col. 3, lines 46-57). 

In the accused structure the vertical members do not 
extend back to the frame of the car. They are bolted to the 
lower bumper member. Appellant’s expert said that these 
vertical bumper guards would become disengaged at im- 
pacts of 5 miles an hour or less and thereafter, in contra- 
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distinction to the structure of the patent, no further forces 
would be transmitted (JA 126, 130-2). 

The vertical members in the accused structure do not 
flex. 


C. Appellee’s bumper, Appellant’s Exh. 4, consists of 
an upper horizontal bumper member and a lower horizontal | 
bumper member. These are fastened together by four bolts 
at each end making a unitary bumper with a horizontal — 
central slot. There are two vertical bumper guards, each 
bolted at its upper end to the upper bumper member and at 
its lower end to the lower bumper member. 

The factory manual, Appellant’s Exh. 20, refers to the 
bumper as having an upper and a lower bumper and grille | 
bars and shows that they are bolted together, as pointed out 
above, making them in effect a unit. 


D. The patent describes its vertical grille bars 7 as 
flexing upon impact on the upper bumper. Each of the claims | 
specifies that the vertical grille bars be “substantially re- 
silient”. 

It is apparent from examining the vertical bars, Appel- | 
lant’s Exhibit 5, of the accused structure that they are very 
rigid and are not substantially resilient. Appellant’s expert | 
said they would be permanently deformed at impacts beyond | 
1 or 2 miles per hour (JA 132-3). 

The conclusion that the grille bars are not “substantially | 
resilient” is fully supported by the bars themselves and Ap- 
pellant’s expert’s testimony. They are not substantially re- | 
silient either as a whole or anywhere along their entire 
length. | 


E. Appellee did not represent that the yellow straps of | 
the accused structure, Appellant’s exhibit 4, were welded to 
the frame. Appellee did say that these straps were welded | 
to the lower straps and that the welded unit was then bolted 
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to the frame. Inspection of Appellant’s Exhibit 4 shows 
this. 


F. The patent in suit says that the grille bars 7 are 
formed of heavier metal than the upper bumper member. 
However it says unequivocally that these bars will flex upon 
impact. (see Page 2 Col. 3 Lines 46-57) The claims specify 
that the bars be “substantially resilient.” 

Any suggestion that the wood model could contradict the 
patent is absurd. If the model showed that the bars do not 
flex as specified in the patent, it could not be called a model 
of the patent bumper. 

Appellee did not make any unsupported representations 
as to how the bumper of the patent operates or how the ac- 
cused bumpers operate. The patent speaks for itself and the 
Court had the opportunity to compare the patent and its 
claims with the accused bumpers—not just a model thereof. 

In a case such as this—where the Court has the patent 
and the accused structures and can compare them—infringe- 


ment is a question of law for the Court and is not to be de- 
termined by the opinions of experts. 


It is respectfully requested that the Petition be denied. 
Respectfully submitted, 


Rartpo L. CHAPPELL 
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New York 6, New York 
Leo A. RosETTA 
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15th and H Streets, N.W. 
Washington 5, D. C. 
Attorneys for Appellee. 
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